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Association Activities 


AT THE ANNUAL MEETING Of the Association, held on May 12, the 
following officers and members of committees were elected: 


PRESIDENT 


Dudley B. Bonsal 


VICE PRESIDENTS 


William H. Davis Phillip W. Haberman, Jr. 
William Dean Embree Newman Levy 
Paul Windels, Sr. 


SECRETARY 


Harold H. Healy, Jr. 


TREASURER 


Dean K. Worcester 
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EXECUTIVE COMMITTEE 


Class of 1963 


Frank S. Hogan Theodore Pearson 
Roger B. Oresman Lyman M. Tondel, Jr. 


COMMITTEE ON ADMISSIONS 


Class of 1962 


Alexander Aldrich Thomas B. Gilchrist, Jr. 
Newell G. Alford, Jr. George S. Leisure, Jr. 
Alfred C. Bennett Robert M. Morgenthau 


Woodson D. Scott 


COMMITTEE ON AUDIT 


Melbourne Bergerman Samuel M. Lane 
George A. Spiegelberg 


At the Annual Meeting the Committee on International Law, 
John R. Stevenson, Chairman, presented a report on a Recon- 
sideration of the Act of State Doctrine in United States Courts. 
The report was approved and the following resolution adopted: 


“WHEREAS it is important both for the redress of individual wrongs and 
for the realization of the rule of law in international affairs, that United 
States courts be encouraged to exercise the judicial function of inquiry into 
the validity under international law of the acts of foreign States when such 
inquiry is necessary to determine the rights of litigants and will not preju- 
dice the conduct of the foreign relations of the United States; 


“NOW THEREFORE, BE IT RESOLVED, that The Association of the 
Bar of the City of New York is of the view that the United States Department 
of State should make a public declaration to the effect that (1) it is the policy 
of the United States Government that United States courts (both Federal and 
State) consider themselves free from any restraint based on deference to the 
executive branch of the Government in the conduct of this country’s foreign 
relations which prevents judicial inquiry into the validity under interna- 
tional law of the acts of foreign States whenever such inquiry is necessary 
for the determination of controversies within the jurisdiction of such a 
court and will neither violate recognized principles of sovereign immunity, 
to the extent such principles may be applicable, nor prejudice the conduct 
of the foreign relations of the United States; and (2) if the Department of 
State, after such notice as the court deems reasonable, does not indicate 
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otherwise in a particular case, the absence of such prejudice shall be pre- 
sumed.” 


The Committee on the Judiciary, F. W. H. Adams, Chairman, 
offered the following resolutions which were adopted: 
RESOLVED, that The Association of the Bar of the City of New York 
urges the nomination by all parties and the election in November of Asso- 
ciate Judge Charles S. Desmond to fill the vacancy of Chief Judge of the 


Court of Appeals which will be created by the retirement of Chief Judge 
Albert Conway. 


RESOLVED, that this Association suggest the renomination by all parties of 
Mr. Justice Henry Clay Greenberg, who this year will be completing a full 
term of meritorious service in the Supreme Court, First Judicial District. 


The Committee on the Domestic Relations Court, Jacob L. 
Isaacs, Chairman, offered the following resolution which was 
adopted: 

WHEREAS, Judge Jane M. Bolin has completed two full terms as a Justice 


of the Domestic Relations Court of the City of New York and has filled that 
office ably and conscientiously, be it 


RESOLVED, that Judge Bolin is outstandingly qualified to hold the office 
of Justice of the Domestic Relations Court, and be it 


FURTHER RESOLVED that this Association recommends to Mayor Wag- 
ner that Judge Bolin be reappointed as a Justice of the Court. 


The Committee on the Municipal Court of the City of New 
York, Benedict Ginsberg, Chairman, offered the following reso- 
lution which was adopted: 

RESOLVED, that this Association recommends that Henry Silverman, 
Benjamin Shalleck, Abraham A. Berry, Dominic S. Rinaldi, Harold J. 
McLaughlin and David L. Dugan, having served one or more full terms as 


Justices of the Municipal Court of the City of New York and being deemed 
qualified to continue, should be nominated by all parties. 


Following the meeting there was an informal reception in the 
Reading Room of the Library to permit members to inspect the 
renovation of that room. 

e@o 
On May 28, 1959, the Court of Appeals of New York reversed 
a declaratory judgment of Special Term, New York County, 
affirmed by the Appellate Division, 3rd Dept., which had held 
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invalid Rule 4 of the Special Rules of the First Department as 
they refer to permissible contingent fees in personal injury and 
wrongful death actions (Gair, et al. v. Peck, et al.). The effect of 
the decision is to reinstate the Rule which declares that the reten- 
tion or sharing of compensation in excess of the scheduled fees, 
unless authorized by court order, shall constitute the exaction of 
unreasonable and unconscionable compensation in violation of 
Canons 12 and 13. 

The Association filed a brief as amicus curiae in the Court 
of Appeals on June 24, 1958, in which it urged that the promul- 
gation of the Rule was within the power of the Appellate Divi- 
sion and that, accordingly, the judgment should be reversed. The 
brief, approved by the Executive Committee before filing, was 
prepared by Frank H. Gordon, attorney for the Committee on 
Grievances, in collaboration with Messrs. Robert M. Benjamin, 
Phillip W. Haberman, Jr., and W. Mason Smith, Jr., of the 
Executive Committee. 

Veer 


PROFESSOR F. H. LAWSON, Professor of Comparative Law, Oxford 
University and Visiting Professor of Law, University of Pennsyl- 
vania Law School, spoke before the Section on Jurisprudence and 
Comparative Law of which The Honorable Samuel C. Coleman 
is Chairman. Professor Lawson’s topic was “Shifting Ideas on 
Liability for Negligence As Seen from a Comparative Law 
Standpoint.” 
owe 


“THE 44TH STREET STORY,” a musical revue sponsored by the 
Committee on Entertainment, Eugene A. Leiman, Chairman, 
played to capacity audiences and was well received. Following 
the show the Committee sponsored a gala after-theatre party fea- 
turing the original legaland jazz band. 


o@o 


IN JANUARY the Special Committee on Atomic Energy, Oscar M. 
Ruebhausen, Chairman, held a joint meeting with the Atomic 
Energy Committee of the New York State Bar Association. The 
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two Committees discussed the legislation to create a state office 
of Atomic Development and Coordination. The legislation was 
approved by the two Committees. 

At its April meeting the Committee had as its guests Robert 
Lowenstein, Counsel, Division of Licensing and Regulation, 
U. S. Atomic Energy Commission, and Oliver Townsend, Direc- 
tor, Office of Atomic Development, State of New York. 


o@o 


Miss DOROTHY FEY, Executive Director, United States Trade- 
mark Association, was the guest of the Committee on Trade 
Marks and Unfair Competition, Harold R. Medina, Jr., Chair- 
man. Miss Fey discussed with the Committee the proposal of the 
Trademark Association to act as a clearing house for information 
relating to trademark matters. 


°o@o 


JUDGE RICHARD H. LEVET of the United States District Court for 
the Southern District was the guest of the Committee on Admi- 
ralty, W. Mahlon Dickerson, Chairman. Judge Levet discussed 
current efforts being made in the Eastern District to relieve 
calendar congestion. 


o@o 


WILLIAM PINCUS, Public Affairs Division, The Ford Foundation; 
General James McCormack, Jr., Vice President, Massachusetts 
Institute of Technology; Dr. James B. Fisk, President, Bell ‘Tele- 
phone Laboratories, Inc.; Dr. T. Keith Glennan, Administrator, 
National Aeronautics and Space Administration; and Rocco C. 
Siciliano, Special Assistant to the President on Personnel Man- 
agement, met with the Special Committee on the Federal Con- 
flict-of-Interest Laws, Roswell B. Perkins, Chairman. The guests 
discussed with the Committee recruitment problems in the fed- 
eral government. 
e@o 


GENERAL SESSIONS Judge Samuel R. Pierce was the guest at the 
annual dinner meeting of the Committee on Legal Aid, J. Ken- 
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neth Campbell, Chairman. Judge Pierce discussed representation 
of indigent defendants in his court and commended the work 
The Legal Aid Society is doing there. 


0@o 


‘THE COMMITTEE on Labor and Social Security Legislation, Eman- 
uel Dannett, Chairman, with the approval of the Executive Com- 
mittee, released a report concerning the enforcement of no-strike 
provisions in collective bargaining agreements. The Committee 
recommended that both federal and state laws be amended so as 
to enable both federal and state courts to issue injunctions against 
breach of no-strike, no-lockout provisions. In order to prevent 
any possible abuse of such power, the Committee recommended 
that no ex parte injunctions should issue in such cases. 


o@o 


THE counciL of the International Bar Association, meeting at 
Lugano, Switzerland, has accepted the invitation of the Bar Asso- 
ciation of Salzburg, supported by the Vienna Bar Association, to 
hold the IBA’s Eighth Conference in Salzburg July 4th to 8th, 
1960. 

The subjects to be considered at Salzburg are: 

1. The function of a bar association in providing services to the pro- 
fession and the public—continuing education of the profession. 
2. Professional Conduct: 


(a) The client’s privilege of secrecy in his communications with 
his attorney; and 


(b) The propriety of attorneys inter se using wire recorders and 
film cameras for evidence, etc. 


. Monopolies and restrictive trade practices. 
. Court and court procedure for protection of investments abroad. 


. Atomic energy. 


a or » CO 


. A draft convention for taking evidence and serving documents 
abroad. 


7. The formation and operation of foreign subsidiaries and branches, 
including the extent to which foreign subsidiaries are entitled to 
special treatment under the law of their incorporation or under 

international law. 
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The International Bar Association is a federation of national 
bar associations from thirty-three countries of the free world, 
and was established in 1947 upon the initiative of the American 
Bar Association. Books are published after each of its biennial 
conferences containing the papers discussed at the meeting. Nota- 
ble among recent undertakings are the establishment of an Inter- 
national Legal Aid Association, the adoption of an International 
Code of Ethics for the Legal Profession, the current proposals 
for a convention on International Shipbuilding Contracts and 
aconvention on Administration of Foreign Estates, and continu- 
ing work on Taking Evidence and Serving Documents Abroad 
which it is hoped will culminate next year in a proposed 
convention. 

Individual members of the legal profession who are interested 
in the work of the Association are affiliated as Patrons. Complete 
information and Patrons’ application forms may be obtained 
from the Secretary General, Gerald J. McMahon, at 501 Fifth 
Avenue, New York 17, N.Y. 
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The Calendar of the Association 


for June 
(as of June 8, 1959) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Executive Committee 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on International Law 


Dinner Meeting of Library Committee 

Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Surrogates’ Courts 
Dinner Meeting of Committee on Administrative Law 
Meeting of Committee on Admissions 

Adjourned Annual Meeting of the Assoctation: 5 p.m. 


Meeting of Special Committee on Conflict of Interest Laws 


Meeting of Special Committee on Conflict of Interest Laws 

















The President’s Letter 


To the Members of the Association: 


I am deeply conscious of the great honor as well as responsibil- 
ity which you have bestowed on me by electing me as President 
of the Association for a second year. I shall endeavor to justify 
your confidence to the very best of my ability. 

Under the By-laws, I am required at this Annual Meeting to 
make a statement relative to the condition, activities and progress 
of the Association. Due to the great variety of activities in which 
our Association is engaged, time does not permit me to detail 
them to you this evening. Therefore, in accordance with the 
tradition established by my predecessors, I will hit a few of the 
high spots and furnish you with a detailed report later on. 

This year marks the substantial completion of the renovation 
of the House of the Association. The most thrilling part of this 
of course has been the renovation of the Library, to which I hope 
all of you will repair for refreshment following the meeting. 
This has been a marvelous job, ably conceived and carried out, 
and will stand as the leading attraction of the Association for 
many years to come. One of the wonderful features has been the 
generous support given to the Library renovation by the mem- 
bers and friends of the Association who have contributed some 
$123,000 to the total cost of $170,000. 

Less striking, but most important to the future of our Asso- 
ciation, has been the renovation of the working quarters of the 
staff and committee rooms, which has placed us in a position 
where we can operate more efficiently and, at the same time, 
provide additional space for rental in the Bar Building. The 
renovation program would not have been possible except for the 
dedicated work of many of our members, and I would like to 
mention particularly Louis Loeb, my predecessor as President, 
who put the show on the road; Al Connelly, Chairman of the 


Editor’s Note: Mr. Bonsal’s letter is in substance his statement to the Annual 
Meeting. 
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Management Committee, who has been a tower of strength 
in carrying it through; Ted Pearson, Chairman of the Library 
Committee and Lewis Isaacs, Chairman of the Bar Building 
Committee, whose devoted service has been indispensible to its 
accomplishment. Arthur Charpentier, our Librarian, has shown 
great energy and imagination in effecting the necessary change- 
over in the Library with the full support of his staff, and I would 
like to mention Peter Hern who had the difficult task of arrang- 
ing for the moving of literally thousands of books from the stacks 
to the new Reading Room. To all of these and to many others 
we owe our lasting appreciation. 

The Committee structure of our Association had not been 
substantially revised for many years. A committee of the Exec- 
utive Committee, under the chairmanship of Harry Blackiston, 
has done a fine job in revising the Committee structure with 
appropriate amendments to the By-laws to bring them up to date 
so that we will be in a stronger position to meet program require- 
ments in the future. 

On the program side, so many worthwhile things have hap- 
pened during the year that I can only touch on a few, and then 
in the most general way. The Association can be proud of the 
support it has given to Court Reorganization where, for the first 
time, the Legislature has taken a long step forward towards the 
streamlining of the courts in our city. The unanimous support 
which you gave to the Judicial Conference plan was a most effec- 
tive demonstration as to how lawyers feel on this important 
subject. 

In the controversy arising from recent decisions of the Supreme 
Court you have again taken unanimous action to support the 
Court and the Rule of Law, demonstrating again that our Asso- 
ciation is in the forefront in the protection of our liberties. 

The year marked the publication of two important reports 
which have been produced as the result of years of effort by two 
distinguished special committees chaired by Fifield Workum and 
Robert B. von Mehren. The first to appear was “Freedom to 
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Travel,” which is a careful, unbiased study and recommenda- 
tions on the passport problem. The second, “Equal Justice for 
the Accused,” is a comprehensive inquiry into the various sys- 
tems for protecting indigent defendants. Both of these have re- 
ceived wide circulation and will surely be landmarks in their 
fields. 

The committees of the Association have continued to make 
real progress in fields for which they are selected. It has been 
thrilling to me to come to the House of the Association day after 
day and participate in many of the committee meetings, forums 
and section meetings. Here we are doing a real job in the inter- 
ests of the administration of justice, the education of lawyers, 
and indeed of the public. The hour is late and I cannot describe 
all of these in detail, but will recount them in my Annual Report 
to you. 

The policy by which our officers and committees rotate is essen- 
tial to the progress of our Association, but it is of course not 
unmixed with sadness because it means parting with old friends. 
Phil Haberman has done an outstanding job as Chairman of the 
Executive Committee and will be sorely missed. I am grateful 
that you have seen fit to elect him a Vice President of our Asso- 
ciation. Roger Bryant Hunting retires after two years of distin- 
guished service as Secretary of the Association. To the retiring 
officers, the retiring members of the Executive Committee, the 
retiring Chairmen and members of all our other committees, 
our deep thanks for a job well done. They have set a standard 
for their successors which will redound to the credit of our 
Association. 

Every association, like ours depends in large measure on its 
staff, and here again we have not found ours wanting. They pro- 
vide the continuity for our activities and are one in their devo- 
tion to its program. 

We are fortunate indeed to have such people as Arthur Char- 
pentier, Frank Gordon, Gerry MacDonagh, Dorothy Graver and 
Emil Macomber who have worked so hard in their various areas 
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of Association activity, and of course I should not fail to mention 
our steward, Jim Mottram, whose courtesy and friendliness have 
helped so much to make our evenings a success. 

I look forward confidently to the future and with your help 
I expect many new areas of service to our profession and to the 
public will open up in the year now beginning. 

I cannot conclude on a better note than my predecessor, Beth 
Webster’s, statement that ‘““The preeminence of the Association 
is a quality for which no specific credit can be assumed or as- 
signed. It is the effluent of a stream into which, since 1870, officers 
and committees and members without number have poured 
measureless talent and effort.” 

Dub ey B. BonsaL 


May 15,1959 














Some Thoughts in Passing 


By THE SECRETARY 


For two years I have been a member of the editorial board of THE RECORD. 
I like to think that its continued high quality has been as a result of my 
efforts, but I am impelled to state that at no time has the editor consulted 
with me as to matters of policy, or, indeed, matters of practice. In this issue, 
however, I have taken the opportunity to indite a few lines of comment. 
I hope, however, that this will not be construed as a precedent for a 
“Secretary's Letter” or some such, since we have trouble enough as it is. 
A Secretary, ideally, should have no thoughts to convey anyway, and in any 
case in a bar association blessed with an admirable Executive Secretary, 
no Elected Secretary need lift his voice for any purpose other than to request 
that no olive be placed in his martini. 

Two years have expired since I assumed the office of Secretary. They have 
not been quite what I expected—they have been far better. The pleasure of 
participating in the work of the Association under the leadership of such 
men as Louis Loeb and Dudley Bonsal as Presidents has been a real inspira- 
tion, and to have had the privilege of serving on the Executive Committee 
with its roster of distinguished lawyers during that period has been an 
education. It is wonderfully representative of the Association and of the Bar 
in dealing with the matters which are truly vital to the concern of the 
Association and the community. 

But my purpose here is not to extol the virtues of those with whom I’ve 
served the past two years. I do, however, want to mention in passing some 
of the things which I have learned which may help my successor and may 
even give a lift to those who pass through the House from time to time. 

If you ever need a sea horse—or even some less exotic form of ocean life 
—call on Midtown Aquarium, housed directly on the premises of the 
Association at 41 West 43rd Street, and vouched for by our illustrious 
former President, Harrison Tweed. That organization will even, in a pinch, 
deliver sea horse food—delicious—fresh and delectable, to your office in time 
of need. 

If you ever need a cane—not for your own game leg, but as a presentation 
to a nonagenarian contemporary, Uncle Sam’s Cane and Umbrella Shop 
at 110 West 45th Street is the spot for you. Uncle Sam can supply you with 
an engraved silver mounted walking stick for your wife’s wealthy godfather, 
or a king size umbrella for your 6 foot 8 inch son, and will be happy to do 
so and make you happy in the bargain. 

But if you want a meal! The American Bar at 48th and Sixth Avenue! 
Those who have had occasion to stop up there from 44th Street refer to it 
with a slight continental accent as “Ze Bar Americain.” This is necessary, 
for otherwise the message conveyed to callers through the switchboard leads 
them to suppose that we have departed to hobnob with Ross Malone in 
Chicago. At the risk of making these few words seem a commercial, may I 
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expand my plug for Mr. Spencer’s unique establishment by saying that 
if it were—heaven forbid—afloat, it would be a happy ship. The food is 
delicious—the braised spareribs on Thursdays are particularly succulent. 
The atmosphere is unique and almost anything you need is yours for the 
asking—a gilded cuspidor at Christmas, Hawaiian flags on the day of the 
Island State’s admission to the Union, prompt and cheerful service, peace- 
ful neglect when you need it, and prices which seem almost pre-war. I com- 
mend the establishment to my successor, or any other member in the area 
at lunch time. If a legal note is necessary to justify this paen to the American 
Bar, it might be said that on its books good will should be carried at at least 
a million dollars. 

Well, this diversion seems to bring to a close my thoughts in passing. It 
was a pleasure to be the Secretary. I'll miss the seat on the dais which en- 
forced my uninterrupted attention to the stimulating and extended dis- 
cussions at the Stated Meetings; I’ll miss the associations in the Association; 
but least of all I'll miss seeing THE RECORD come out each issue with my 
name on the masthead and without an idea, up to then, of the contents. 
This should be a lesson to us all. 

RocER Bryant HuntTING 
May 15,1959 

















REPORT OF THE 
COMMITTEE ON FEDERAL LEGISLATION 
ON 


The American Bar Association 
Recommendations Concerning Legislation 
to Alter the Effects of Recent Decisions of the 
Supreme Court of the United States 


The recent enactment by the House of Delegates of the Ameri- 
can Bar Association of resolutions proposing legislation to alter 
the effect of those United States Supreme Court decisions that it 
classifies as dealing with National and State security, has aroused 
concern and confusion about the attitude of the Bar toward the 
Supreme Court. The recommendation of the Board of Gover- 
nors that the Association approve the several recommendations 
in the Report of its Special Committee was accompanied by a 
statement that the Board did not intend in any way to indicate 
censure of the Supreme Court nor an attack upon the independ- 
ence of the Judiciary. Unfortunately, the American Bar Associa- 
tion resolutions do leave the impression that recent decisions 
have endangered our security and that the Court has been insufhi- 
ciently mindful of security needs. Particularly is this the implica- 
tion of the “whereas” clauses of the fourth Resolution enacted by 
the House of Delegates: 


“Whereas recent decisions of the U. S. Supreme Court, in 
cases involving National and State security and with par- 
ticular reference to Communist activities, have been 
severely criticized and deemed unsound by many respon- 
sible authorities; and 


“Whereas problems of safeguarding National and State 
security have been exposed or created thereby * * *” 
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This implication is fortified by the language of the Report of 
the Special Committee of the American Bar Association on Com- 
munist Tactics, Strategy and Objectives, which Committee rec- 
ommended the resolutions adopted with modification by the 
House of Delegates of the American Bar Association. Further, 
since there is no specific consideration either in the Resolutions 
or Report of the need for the statutory amendments recommended 
by the House of Delegates to reverse the results of Supreme Court 
decisions, these recommendations seem based on the mere as- 
sumption that statutory constructions reached by the Court must 
be harmful. 

The Committee on Federal Legislation, in connection with its 
review of proposed federal legislation in the internal security area, 
has studied the resolutions of the House of Delegates of the 
American Bar Association and the Report of the Special Com- 
mittee together with the underlying decisions of the Supreme 
Court relied upon in such Report. In connection with this study, 
Alfred Berman, a member of this Association’s Committee on 
Federal Legislation, and Nanette Dembitz, a member of the 
Association, aided by the chairman and members of the Com- 
mittee, have prepared for the Committee a detailed memorandum 
analyzing the resolutions of the American Bar Association and 
the Report of its Special Committee and have examined closely 
the question of whether the Court’s decisions reflect a disregard 
of security needs. This memorandum is attached to and forms 
a part of this Report. Although individual members of the Com- 
mittee may differ with portions of the memorandum the Commit- 
tee is of the unanimous opinion that, as is demonstrated in the 
memorandum, there is no foundation for any intimation that 
the Supreme Court has acted in disregard of the security needs 
of the nation. 


1 The Committee on Federal Legislation recently adopted a series of reports on 
the specific bills introduced by Senator Eastland and others for the purpose of 
implementing the recommendations of the American Bar Association (S. 1301, 
S. 1302, S. 1304, S. 1305, S. 3, S. 294 and S. 1294). These reports were filed by Presi- 
dent Dudley Bonsal with the Internal Security Subcommittee of the Senate Judi- 
ciary Committee in connection with his testimony on April 24, 1959 before that 
Committee. 
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The memorandum pays special regard to the Supreme Court 
cases that the American Bar Association’s Special Committee 
assembled as “illustrative of how our security has been weakened” 
(to quote the Special Committee’s Report) . It shows that on an 
over-all consideration of the recent terms of Court there is no 
basis for assuming that the decisions of the Court involving Com- 
munism are departures from sound principle, represent an un- 
reasonable balance between society’s interests in security and in 
individual rights, or are deleterious to security. The Committee 
on Federal Legislation is in complete accord with this conclusion. 
This is not to say that there may not be a specific situation where 
a sound argument can be made for the desirability of a statutory 
amendment; but there is nothing in the Court’s conduct that 
indicates a need for wholesale correction of the results of its 
decisions. 

The memorandum shows that it would be a mistake to con- 
clude from the Report of the American Bar Association Commit- 
tee that all the cases that came before the Court in recent terms 
involving a Communist matter were decided against the govern- 
ment. In fact, during the self-same terms in which the Court 
decided the cases listed by the Committee as weakening security, 
the Court also issued decisions involving alleged Communists 
and Communist activity that were favorable to the government. 
This factor is noted only because of the approach taken in the 
report of the ABA Special Committee, and without any intima- 
tion that rulings in favor of the government are needed to dem- 
onstrate the Court’s impartiality or the soundness of its work. 

The memorandum further shows, and this Committee agrees, 
that the American Bar Association Committee is unjustified in 
criticizing the Court for deciding cases involving security on 
narrow grounds, because the Court thereby followed customary 
and desirable practice. It is noted that every Justice of the Court 
subscribed to the majority position in some of the decisions listed 
by the American Bar Association Committee as deleterious to our 
country’s internal security—they are not the product of any group- 
ing on the Court. And it could hardly be thought that every 
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member of the Court was afflicted with a disregard for security 
needs. In addition, the memorandum indicates that most of the 
decisions relied on by the American Bar Association Committee 
either did not detract at all from the structure of governmental 
powers to combat Communism or affected these powers only in 
very minor respects. 

Finally, the memorandum shows that the decisions listed by 
the American Bar Association Committee were based on well- 
established principles of general applicability. ‘Thus, while there 
might be a difference of opinion as to the Court’s evaluation in 
a particular instance, these decisions can be criticized as a group 
only if principles are to be upheld or abandoned depending on 
the persons and situations involved. No adherent of the rule of 
law can take that position. Rights are guaranteed for all or they 
are not secure for any. 

The Committee on Federal Legislation wishes to record its 
appreciation to Mr. Berman and Miss Dembitz for their assistance 
in preparing the attached memorandum. The Committee rec- 
ommends that the memorandum be studied by all members of 
the Association. 

Respectfully submitted, 


RICHARD W. HOGUE, JR., Chairman 


M. BERNARD AIDINOFF CLAUDE E. HAMILTON, JR. 
NEWELL G. ALFORD, JR. MARK F. HUGHES 

ALAN J. B. ARONSOHN JOSEPH S. ISEMAN 
STUART K. BARNES PETER L. KEANE 

ALFRED BERMAN DAVID M. LEVITAN 
RICHARD E. ERWAY HERBERT PRASHKER 
ALAN R. FINBERG WILLIAM J. RENNERT 
MARVIN E. FRANKEL WILLIAM I. RIEGELMAN 
EDWIN L. GASPERINI HAYDEN N. SMITH 
CECELIA H. GOETZ L. HARRISON THAYER, II 


HERBERT A. WOLFF, JR. 


MEMORANDUM 


This memorandum examines the resolution adopted February 24, 1959 
by the House of Delegates of the American Bar Association recommending, 
generally, that legislation be enacted to change the effect of “recent decisions 
of the United States Supreme Court, in cases involving National and State 
security,” and also recommending specific legislation to change the effect of 
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particular decisions. Neither the ABA resolutions nor the report of the 
ABA Special Committee that proposed them offer any supporting discussion 
other than the statement that “recent decisions of the United States Supreme 
Court, in cases involving National and State security and with particular 
reference to Communist activities, have been severely criticized and deemed 
unsound by many responsible authorities,” and similar general declarations. 

Thus, to study whether there is any merit in the ABA’s legislative recom- 
mendations, we first must address ourselves to the general view indicated in 
the ABA resolutions with respect to the Supreme Court decisions. In this 
evaluation, we will deal with the report of the ABA Special Committee 
which proposed the resolutions thereafter adopted, with modification, by 
the House of Delegates for the ABA as a whole. ABA’s Board of Governors 
stated that in accordance with customary practice, adoption by the House 
of Delegates of the resolutions recommended by the special committee did 
not constitute endorsement of statements in the committee report itself. 
However, the report is the document which stands in support of the Resolu- 
tions adopted by the House of Delegates and which, moreover, clarifies the 
general references in the Resolutions. Thus, the Resolutions refer generally 
to “recent decisions of the U.S. Supreme Court,” without specification. The 
reference apparently is to some or all the decisions listed in the report. 
Furthermore, the report was inserted in the Congressional Record,? and 
has recently been printed and distributed by the Association in a single 
brochure together with the resolutions. The report itself therefore warrants 
specific consideration. 


I. Overall View of Recent Supreme Court Decisions 


The second part of Resolution I, adopted by ABA, reads: 


“BE IT FURTHER RESOLVED that wherever there are reasonable 
grounds to believe that as a result of court decisions weaknesses in 
Internal Security have been disclosed, remedial legislation be enacted 
by the Congress of the United States...” 


The first part of Resolution IV reads: 


“WHEREAS, recent decisions of the United States Supreme Court, in 
cases involving National and State security and with particular refer- 
ence to Communist activities, have been severely criticized and 
deemed unsound by many responsible authorities; and 


“WHEREAS, problems of safeguarding National and State security 
have been exposed or created thereby which this Association feels 
would be best solved by the careful study of each decision, and the 
prompt enactment of sound amendments to existing laws within the 
Constitutional powers of the Congress; 





2 The Resolutions and report are printed in the Congressional Record for Feb. 25, 
1959, p- A1470. 
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NOW, THEREFORE, BE IT RESOLVED that this Association 
recommend to the Congress the prompt and careful consideration 
and study of recent decisions of the United States Supreme Court and 
the preparation and passage of separate amendments to the laws 
involved so as to remove any doubt as to the intent of the Con- 
gress, and to remedy any defect in the existing law revealed by the 
decisions.” 


While Resolution No. 1 has no definite implication as to the effect of the 
Court’s decisions, No. 4 indicates that recent decisions affirmatively require 
remedial legislation, apparently referring to some or all the 24 cases digested 
in the Committee’s report. Besides these general resolutions, the ABA 
adopted resolutions recommending specific statutory amendments to reverse 
the results of several of the Supreme Court decisions. Since there is no spe- 
cific consideration either in the Resolutions or report of the need for these 
amendments, these recommendations seem based on the mere assumption 
that statutory constructions reached by the Court in “security” cases must 
be harmful. 

The report of the special committee itself goes further in indicating that 
the Supreme Court’s decisions have been deleterious to security. Thus, the 
report states: 


Many cases have been decided in such a manner as to encourage an 
increase in Communist activity in the United States . . . although 
these cases might readily have been disposed of without so broadly 
limiting National and State security efforts.” 


Again, the Committee report states, as an introduction to the collection 
of 24 case digests:3 


“The following are the principal cases that have been criticized by 
the public, public officials, and the bar in varying degrees as illustra- 
tive of how our security has been weakened.” 


The ABA resolutions—and even more the resolutions together with the 
committee report and case digests—give the impression that the Supreme 
Court has continuously decided cases without sufficient regard for the secur- 
ity of this country and that wholesale correction of its work is necessary to 
protect our form of government against domestic threats. What support is 
offered for this conclusion? The report is devoid of any attempt to appraise 
the entire work of the Court during the period that the 24 listed cases arose, 
or the significance of the listed decisions from the standpoint of our total 
security apparatus, or even the specific effect on security of the listed deci- 


3 A substantial number of these 24 listed decisions are the subject of discussion 
in the body of this Memorandum; brief digests of the other decisions are set forth 
in Appendix A. 

“Case No. —” or “No. —” in this memorandum will refer to the list of cases in 
the report of the ABA Special Committee. 
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sions. It relies instead on general statements such as those quoted above. 
Even more surprising in a lawyer’s document is the complete absence of 
any critique of the listed decisions from the standpoint of legal principles 
or judicial precedents. 

What the committee has done is merely to collect cases decided in the 
last few terms of Court (starting with October Term, 1955) in which there 
was an issue involving an alleged Communist or Communist activity and in 
which there was a decision invalidating in whole or in part the action of a 
state or Federal agency or modifying a criminal judgment. This aspect of 
the cases is the only common thread running through them and is the only 
aspect highlighted. The committee’s concentration on merely this one fac- 
tual aspect of the decisions may be deemed a reflection of the particular 
assignment of the Committee. For the report is the work of “The Special 
Committee on Communist Tactics, Strategy, and Objectives” and the Com- 
mittee’s special focus is reflected in devotion of the preponderant portion 
of the report to hortatory passages as to the need for preparedness against 
Russia and to entirely non-legal matters such as the foreign relations of the 
United States with respect to Russia and Communist China. As the report 
states, there had not been “sufficient opportunity” for this Committee to 
discuss the problems with the Association’s “Special committee on individ- 
ual rights as affected by national security.” Thus, the report, and the resolu- 
tions adopted (with modification) by the Association, are explicable as the 
product of a Committee with the sole function of appraising Communism 
and its menace rather than our legal institutions. 


A. Other Decisions of Supreme Court in “Security” Cases in Recent 
Terms 


Because of the particular focus of the ABA Special Committee, the report 
does not mention that during the self-same terms of Court in which the 
listed cases were decided there were decisions involving alleged Communists 
and Communist activity that were favorable to the Government. The Com- 
mittee’s failure to mention these decisions might give the impression that 
all the cases that came before the Court in this period involving a Com- 
munist matter were decided against the Government. We note the cases 
decided for the Government only because of the approach taken in the 
Special Committee’s report. We of course do not believe or in any way 
intimate that rulings in favor of the Government are needed to demonstrate 
the Court’s impartiality or the soundness of its work. 

Outstanding among the decisions validating Government action, particu- 
larly in view of the Committee emphasis on the Government’s investigative 
powers in relation to subversion,* is Ullmann v. United States, 350 U.S. 422. 
There the Court upheld the constitutionality of the recently-enacted im- 
munity statute. That statute enables the Government, by an offer of immu- 
nity from prosecution, to preclude a witness before a grand jury in an 
investigation of security matters from refusing to testify in reliance on the 





45 of the 24 listed cases concern investigations. 
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Fifth Amendment’s privilege against self-incrimination. In sustaining the 
statute the Court overrode the contentions of the dissenters that the Con- 
stitution guaranteed the right of silence and that the immunity offered the 
witness was inadequate if he was asked about Communist Party membership 
because it would not protect him against numerous adverse consequences 
under current laws respecting Communism, other than prosecution. This 
statute is obviously of large importance in investigations and prosecutions 
in the security field. 

In the field of Government employment, for which there is special concern 
both in the ABA resolutions and the Special Committee’s report, the Su- 
preme Court rendered 2 decisions favorable to Government action which 
undoubtedly have greater effect and applicability than g, if not all 3, of the 
adverse cases dealing with employment that are digested in the report.5 
The decisions are Beilan v. Board of Public Education, 357 U.S. 399 and 
Lerner v. Casey, 357 U.S. 468. In Beilan a public school teacher of 22 years’ 
standing had been discharged on the ground that he had refused to answer 
when asked whether he had been active 8 years before in the Communist 
Political Association. In Lerner a subway conductor had been discharged 
by the City of New York for his refusal to answer whether he was a member 
of the Communist Party.6 The United States Supreme Court upheld the 
constitutionality of the State action in both cases, on the ground it was 
reasonably related to the legitimate purpose of the State’s securing loyal 
employees. It is to be noted that Lerner’s discharge as a “security risk” was 
sustained despite the contention that he was not in a sensitive position, his 
job being “simply to open and shut subway doors” (357 U.S. at p. 474).7 

It should also be noted that the Yates decision (Case No. 13, 354 U.S. 298) 
which is highlighted insofar as two recommended legislative amendments 
are based thereon (Resolutions No. IV (a) and (b)), only partially invalidated 
the Government’s position, upholding it in an important respect. That is, 
while the Court ordered the acquittal of 5 of the 14 defendants, it held, 
over the objection of dissenting Justices Douglas and Black, that there was 
sufficient evidence against the other 9 to warrant their re-trial; and, more 
important as a matter of principle in the trial of Smith Act and similar 
cases, also held that the overt act required for conviction of unlawful con- 


5 The cases digested involving Government employment are Cole, Service and 
Slochower: Cases No. 4, 12 and 16. Service and Slochower are particularly limited 
in their effect: see pp. 255 and 260 below; as to Cole, see p. 267 below. 

6 Beilan’s discharge had been invalidated in the lower court in Pennsylvania and 
2 judges had dissented from the higher State court’s decision sustaining the dis- 
charge. (386 Pa. 82, 125 A. 2d 327). In Lerner there also had been emphatic dissent 
from the State court’s decision sustaining the discharge. (2 N.Y. 2d 355, 141 N.E. 
2d 533). 

7 The dissenters said “each petitioner had been branded a disloyal American 
without the due process of law required of the States by the Fourteenth Amend- 
ment” (357 U.S. at p. 419) because in neither case was there adverse evidence other 
than the employee’s refusal to answer, and that conduct rather than beliefs should 
be used as the test of employability. 
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spiracy could consist of participation in an entirely lawful public meeting. 

In two additional cases the Supreme Court refused to disturb state court 
decisions involving Communism. In one, Black v. Cutter Laboratories, 351 
U.S. 292, the State court had refused to enforce an arbitration award for the 
reinstatement of an employee who was claimed to be a Communist. It held 
that this departure from its usual practice of enforcing arbitration awards 
was justifiable because the employee’s membership in the Communist Party 
might make her a danger in the employer’s plant. The Supreme Court 
afirmed, holding that enforceability of the award was a matter for State 
determination. In the other, Wilson et al v. Loew’s Incorporated et al, 355 
U.S. 597, a number of actors and other employees of the movie industry 
had alleged a conspiracy by movie producers and the House Committee on 
Un-American Activities to blacklist and bar them from any further employ- 
ment in the entire movie industry because of their invocation of the Fifth 
Amendment privilege against self-incrimination before the House Commit- 
tee. With Justice Douglas dissenting, the Supreme Court refused to disturb 
the State court decision that the employees had no cause of action. In view 
of the emphasis in the ABA resolutions on the importance of the activities 
of the House Committee, this Supreme Court action, which plainly obviated 
difficulty for the House Committee, is worthy of mention. 

We believe that Ullmann, Beilan, Lerner and Yates demonstrate graphi- 
cally that the Court is fully mindful of the nation’s stake in protection 
against Communism. The number of decisions in recent terms decided ad- 
versely to the Government in which alleged Communists or security meas- 
ures were involved does not seem surprising, considering that a large pro- 
portion of the numerous State and Federal acts and proceedings involving 
these issues over the past decade were of a novel and unprecedented nature. 
Possible contributing factors are that Government officials may have felt 
encouraged by favorable decisions in the previous terms of the Supreme 
Court in cases involving Communism to over-extend their powers, and that 
there may have been pressure to ignore customary principles as to the fair 
administration of justice when the proceeding involved the issue of Com- 
munism. For, as will appear below, a number of the Supreme Court decisions 
digested by the ABA Special Committee merely involved the application of 
such principles. 


B. ABA Committee’s Criticism of Narrow Grounds of Decision 


In a number of the listed cases, the Court adopted much narrower 
grounds for decision than those urged by the opponents of the Government 
action. Thus, for example, in the Subversive Activities Control Board case 
(Case No. 2; 351 U.S. 115), the Court refused to pass on the contention that 
the Board was unconstitutionally established, and passed only on a question 
of procedure: the contention that the Board should consider whether per- 
jured evidence had been used. Again, in Watkins (Case No. 3; 354 U.S. 178), 
the Court refused to issue a definitive holding on the much-urged conten- 
tions that the mandate of the House Un-American Activities Committee was, 
because of its scope and purview, wholly unconstitutional or that questions 
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by an investigating committee of the type at issue violated the First Amend- 
ment. While the Court indicated that the former contention might be 
correct and gave some indication in the latter direction as well, it relied 
only on the narrow ground of the House Committee’s failure to inform 
the witness as to the pertinence of the questions he refused to answer.’a In 
Sacher and Flaxer,8 also involving Congressional investigations, the rever- 
sals of contempt convictions were likewise made on narrow grounds. In 
Cole (No. 4; 351 U.S. 536) the ruling dealt only with the procedure for 
discharging a Federal Government employee from a non-sensitive position, 
rather than the basic validity of such a discharge; in Witkovich, Yates, and 
the passport decisions,® the Court construed statutes so as to avoid Consti- 
tutional problems, rather than ruling on the Constitutional issues that 
would have been posed if the statutes had been interpreted as authorizing 
the Government action. 

As to the Court’s use of narrow grounds for decision, the position of the 
ABA Committee is inconsistent. It first says “Many cases have been decided 
in such a manner as to encourage an increase in Communist activity .. . 
although these cases might readily have been disposed of without so broadly 
limiting National and State security efforts.” On the other hand, the only 
litigation discussed in any detail in the Committee report is that involving 
the Subversive Activities Control Board, and here the report indicates that 
the Court was remiss in failing to immediately determine the basic constitu- 
tional issue of the Board’s validity as soon as a Board decision came before it. 

That the Court decides a case on the narrowest grounds available and 
disposes of all procedural points before proceeding to Constitutional ones, 
is of course a most firmly established principle of Supreme Court practice.” 
It can be equally disagreeable, from a partisan standpoint, both to the 
opponents and supporters of the action under consideration. The latter 
of the ABA Committee’s criticisms is factually correct: the Court adhered 
in SACB and this entire group of cases to its practice of deciding cases on 
narrow grounds. But if the Court had abandoned this practice and plunged 
into decisions on broad constitutional grounds, then we believe the Court 
would be justifiably subject to criticism for treating these cases in an excep- 
tional manner. 

It is of course true that narrow procedural decisions delay the ultimate 
determination of basic validity in these as in all other cases. The SACB 
litigation has been protracted, as the ABA Committee states; however its 
duration is certainly not exceptional, particularly if compared to an anti- 
trust proceeding which it resembles in that it involves the taking of evi- 
dence and findings of fact on numerous complex points. In any event, the 
ABA Committee cannot have it both ways. Since the Constitution is not to 


7a This narrow construction of Watkins has recently been reaffirmed in Barenblatt 
v. U.S. (decided June 8, 1959). 

8 Nos. 18 and 23; 356 U.S. 576 and 358 US. 

9 Nos. 8, 13, 19 and 20; 353 U.S. 194, 354 US. 298, 357 U.S. 116, and 357 US. 144. 

10 See for example District of Columbia v. Little, 339 U.S. 1, 4, and cases there 
cited. 
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be abandoned whenever the case involves communism, then to urge that the 
Court take up the issues of basic validity in every case presented in this area, 
means to risk unnecessarily broad invalidations of Government power. Thus 
for example, the Court did not adjudicate the basic validity of the mandate 
of the House Committee on Un-American activities in the Watkins case. 
If it had and had ruled adversely on the House Committee, the Committee 
would have had to cease functioning; instead the House Committee has 
continued to operate, and has been subject only to the rule established in 
Watkins as to its hearing procedure. 


C. Participation of Ali Judges in Decisions 


The implication that the ABA Special Committee’s collection of deci- 
sions establishes insufficient regard for the requirements of security gives 
rise to the question whether they were decided merely by one group of 
judges on the Court; for one would not suppose that every member of the 
Court was afflicted with such a lack of concern. In fact, 5 of the 22 finally 
adjudicated listed decisions were unanimous.!! This is about the same pro- 
portion as the overall proportion of unanimous to split decisions during a 
Term.!2 In the decisions that were not unanimous, the composition of the 
majority varied. The justices who most often dissented (Clark, Burton, 
Whittaker, and Harlan) nevertheless joined the majority in some of the 
non-unanimous decisions. Indeed, Justice Clark who was a sharply critical 
dissenter in some decisions, wrote the majority opinion in Slochower, and 
the end Yates decision (Nos. 16 and 21);18 Justice Burton wrote United Mine 
Workers (No. 17; 351 U.S. 62); Justice Whittaker wrote Bonetti (No. 22; 
356 U.S. 691); and Justice Harlan authored the Court’s opinions in Cole, 
Service and the 1st Yates decision (Nos. 4, 12 and 193).14 

Only 3 of the 17 split decisions were 5 to 4. In one of these, Slochower, 
the dissenters agreed with the major assertion of the majority—that guilt 
could not be presumed from invocation of the Fifth Amendment's privilege 
against self-incrimination—but thought that the case did not present this 
issue. In the other 2, the passport decisions, the difference between the 
majority and the dissenters seems of more significance. Though not explicit 
in the dissent, the split may stem from a difference in value judgment as 
to liberty and security in the travel and passport situation. The passport 
decisions, we would agree, point to a problem requiring a careful evalua- 
tion of the national interest and the liberty of the individual and formula- 
tion of a program in regard thereto (See below, p. 256). 


11 In addition, in the 2nd Yates decision (Case No. 21; 355 U.S. 66) the dissenters 
agreed with the majority’s view, but thought the Court should have adopted an 
additional position favorable to the defendant. 

While 24 cases are listed in the ABA committee report, the 14th and 24th cases 
are still pending, after remand, in the United States Supreme Court. 

12See The Supreme Court, 1957 Term, 72 Harvard Law Review (1958) 77, 103. 
Where full, rather than per curiam opinions were rendered, 25% were unanimous. 
13 350 U.S. 551 and 355 US. 66. 

14 951 U.S. 536, 354 US. 363, and 354 US. 298. 
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D. Principles and Precedents Involved in Decisions 


With the possible exception of the Jencks decision (No. 11, discussed 
below), all of the decisions digested in the ABA committee report employ 
well-established principles of general applicability and follow precedent. 
Without reviewing every one of the decisions, the following are illustrative. 
The case-notes (Appendix A) will indicate the principles involved in the 
cases that are not here discussed. 

In the area of the fair administration of justice, the Gold decision (No. 7; 
352 U.S. 985) is squarely based on Remmer v. United States (350 U.S. 377; 
347 U.S. 227), which was a case of income tax fraud. Gold had been convicted 
of filing a false non-Communist affidavit; the District Court judgment had 
been affirmed by an equally divided Court of Appeals. One of the issues was 
whether Gold had been deprived of a fair trial because “an F.B.I. agent, 
investigating another case in which falsity of a non-Communist affidavit 
was also charged,” had asked 3 members of the jury whether they had 
received “‘propaganda’” literature, and also because other members of the 
jury had heard of the F.B.I. contacts (see 237 F. 2d at p. 775). In a 6 to g 
per curiam decision, the Supreme Court held that a new trial should be 
granted, “because of official intrusion into the privacy of the jury” (352 U.S. 
at p. 985). It is true, as the dissenters stated in Gold (see 352 U.S. at p. 985), 
that the Remmer opinion had said that tampering with a juror was only 
“presumptively prejudicial” (347 U.S. at 229). However, in Remmer, the 
case was, at the time of the last Supreme Court opinion, “here for the third 
time” (350 U.S. at p. 377); and the Supreme Court in that opinion decided 
that the presumption could not be deemed rebutted, indicating that intru- 
sion on a jury could be deemed non-prejudicial only in the most rare 
instances. The Gold ruling seems an appropriate and expeditious applica- 
tion of the Remmer doctrine; on the facts, it would seem there was at least 
as much likelihood of prejudice in Gold as in Remmer. 

Again, the preservation of “the untainted administration of justice (351 
U.S. at p. 124) was the basis of the 6 to 3 decision in the Subversive Activities 
Control Board case (No. 2; 351 U.S. 115). There the Court remanded the 
case to the Board because of a well-supported claim that 3 major witnesses, 
on whose testimony the Board had relied a total of 85 times in its findings 
(351 U.S. at p. 123), had committed perjury. The second Yates decision 
(No. 21; 355 U.S. 66) was likewise an application of concepts of fair proce- 
dure. Yates had testified at the commencement of her trial that she would 
not identify other individuals as Communists because she could not bring 
herself to contribute to their “‘harassment’” (355 U.S. at p. 68). She was 
nevertheless then asked 11 questions calling for her to identify persons as 
Communists and she was held guilty of 11 separate contempts for her refusals 
to answer. Saying that it was an a fortiori proposition from the Costello 
decision—which had involved an investigation of a “crime syndicate,” 5— 
the Court held that where a witness declines “to answer questions within a 
generally defined area of interrogation, the prosecutor cannot multiply con- 
tempts by further questions within that area . . .” (355 U.S. at p. 73). 





15 198 F. 2d 200 (C.A. 2, 1952). 
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If the Court had approved the contrary practice, it would mean that the 
contempts could be multiplied without limit, and that a witness who was 
willing to answer questions except in a certain area could be punished 
more severely than one who refused to give any testimony at all (ibid). 

In decisions construing statutes, the Court relied on the traditional aids 
to construction: legislative history (e.g., No. 5, Leedom v. International 
Union, 352 U.S. 145, 149-150); the rule that penal statutes are to be strictly 
construed (e.g., No. 13, Yates v. United States, 354 U.S. 298, 304); and that 
statutes are to be construed whenever possible to avoid Constitutional ques- 
tions (e.g., No. 8, United States v. Witkovich, 353 U.S. 194, 201-202). 

The precedents for Schware and Koenigsberg,1® both Constitutional due 
process rulings, go back to the post-Civil War period when the Supreme 
Court invalidated efforts to exclude persons who had sympathized with the 
Confederacy from the Bar and other professions (see Ex parte Garland; 
Cummings v. Missouri, cited at 353 U.S. p. 239). In these cases the Court 
held that the state cannot arbitrarily deprive a person of his right to follow 
his chosen occupation; that this principle applies to the practice of law; 
that “any qualifications must have a rational connection with the applicant’s 
fitness or capacity to practice law”; and that the exclusion of Schware and 
Koenigsberg had no reasonable basis (353 U.S. at p. 239).17 It is true of 
course that in decisions of this type, determining whether Government 
action is arbitrary, value judgments seem more conspicuous than in other 
decision-making. By the same token, in some of the decisions where the 
majority construed a statute so as to avoid a Constitutional problem, a value 
judgment was involved in the conclusion that a grave Constitutional doubt 
would arise from the contrary construction (i.e. Witkovich, Case No. 8; 
Kent and Briehl and Dayton, Nos. 19 and 20, discussed p. 263 below and 
Appendix A). However, there is no indication that the judgment of the 
Justices was not applied as conscientiously in this group of cases as in other 
cases involving Constitutional application. 

The Jencks decision. The Jencks decision (Case No. 11; 353 U.S. 657) 
merits separate mention because there the Court extended, or at least re- 
interpreted its prior decisions. Jencks held that when a witness for the 
prosecution has made a statement prior to the trial to the F.B.I. about the 
events as to which he has testified, the statement must be produced for 
the defendant’s inspection and use for purposes of possible impeachment 
of the witness. 

The Court indicates that it is overruling the holding in Goldman v. 


16 Nos. g and 10; 353 US. 232 and 353 US. 252. 

17 The Koenigsberg decision has some similarity to Slochower (350 U.S. 551), in 
that the majority believed that an inference of “bad moral character” had been 
drawn from Koenigsberg’s refusal on Constitutional grounds to answer as to Com- 
munist membership and that such an inference from a good faith Constitutional 
objection (whether or not a valid objection) was arbitrary (353 U.S. at p. 270-271). 
The dissenters thought the majority was “fragmenting” the issue of whether 
Koenigsberg’s refusal to answer, without Constitutional justification, obstructed 
a proper investigation and whether he could therefore be held to have failed to 
establish that he was qualified for the Bar (353 U.S. at pp. 279-280). 
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United States, 316 U.S. 129, “that the trial judge had discretion to deny 
inspection when the witness’ . . . does not use his notes or memoranda 
(relating to his testimony) in court . . .” (353 U.S. at p. 668). However, it 
seems Goldman had in fact already been overruled, without attracting atten- 
tion to the point in Gordon v. U.S., 344 U.S. 414, a decision having no con- 
nection with security questions. In Gordon production of prior statements 
was ordered although, unlike Goldman, the witness had not used them at 
the trial. Nevertheless, on one point Jencks involved a further step than 
Gordon. The witness in Gordon had admitted that his prior statement was 
inconsistent with his testimony at the trial; but, the Court said in Jencks, 
though it had mentioned this circumstance in Gordon, a showing of incon- 
sistency was not part of the necessary foundation for an order of production. 
Such a showing was unnecessary, the Court said, because, unless the witness 
“admits conflict, as in Gordon, the accused is helpless to know or discover 
conflict without inspecting the reports” (353 U.S. at p. 668). All the justices 
éxcept Justice Clark agreed on this extension or crystallization of Gordon, 
the difference between concurring Justices Harlan and Burton and the 
opinion of the Court being on whether the prior statements should be sub- 
mitted to the judge or directly to the defendant. 

In any event, a statute (section 3500 of the Criminal Code), has already 
been enacted as a result of the Jencks decision, prescribing procedure of a 
similar tenor to that established by the Supreme Court in Jencks.18 In the 
Jencks situation, the procedure under the statute would apparently have 
been the same as that directed by the Court. In addition, the statute includes 
a provision that is consistent in principle with the Supreme Court’s position 
but covers an issue that was not presented in Jencks; it provides that in the 
event the entire statement produced by the FBI does not relate to the sub- 
ject of the witness’ testimony, the statement should be submitted to the 
judge and he should excise the irrelevant passages from the document before 
giving it to the defendant. 

That the principles applied in the cases digested by the ABA Special 
Committee are of general applicability, rather than of peculiar coinage in 
relation to Communism, is graphically illustrated by Jencks. Jencks was 
charged with filing an affidavit falsely stating that he was not a member of 
the Communist Party. However, the Gordon case on which the Court 
relied in Jencks involved the crime of possession and transportation of 
stolen goods; and now pending in the Supreme Court among the cases in- 
volving the Jencks principle are several arising under the Anti-Trust laws 
(See Pittsburgh Plate Glass Co. v. United States, Golax Mirror Co. Inc. Vv. 
United States, Oct. Term 1958, Nos. 489, 491). 


E. Overall Conclusion as to Recent Decisions 


As in any group of Supreme Court decisions, an inspection of those 
digested in the ABA committee’s report may indicate the desirability of leg- 


18 See decisions following enactment of Section 3500: Papworth v. United States, 
256 F. 2d 125 (C.A., 5, 1958); United States v. Grunewald, 162 F. Supp. 621 (S.D.N.Y., 
1958) and cases there cited. 
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islation in some individual respect. But the foregoing overall consideration 
of the Court’s decisions in cases involving Communism reveals no basis for an 
assumption that they are departures from sound principle, an unreasonable 
balance between society’s interests in security and in individual rights, 
deleterious to security, or in need of statutory correction. 

The ABA committee, as we have already noted, offers no support for its 
charges that “our security has been weakened” through the recent Supreme 
Court decisions, that they have encouraged “an increase in Communist 
activity in the United States,” or that they have caused a “paralysis of our 
internal security.” Neither our total internal security apparatus nor the 
effect of the specific rulings is appraised in the committee report. In fact, 
most of the listed decisions either did not detract at all from the structure 
of Governmental powers to combat Communism (such as those that merely 
required procedural fairness: see cases above pp. 252-254), or affected those 
powers only in trivial respects. 

In the latter category, for instance, is the Bonetti case (No. 22; 356 U.S. 
691), to which a specific legislative recommendation is directed (see Resolu- 
tion No. IV(d) below, p. 262). Bonetti was an alien who entered the United 
States in 1923, left the Communist Party in 1936, left the U.S. in 1937, and 
returned to the U.S. in 1938, disclosing his past Communist membership. 
He was not a Communist when he entered in 1938 or at any time since then. 
A statute provides that an alien is deportable if he has been a Communist 
at any time after “entry.” The question was whether his entry for the pur- 
pose of determining whether he was deportable because of Communist 
Party membership after “entry,” was in 1938 or in 1923, when he first 
entered. The Court held that his deportability depended on whether he 
was a Communist since his 1938 entry, because it was the residence acquired 
through this latest entry which would be nullified by his deportation (356 
U.S. at p. 698). The decision obviously will not have frequent application. 
Justice Whittaker, for the majority, pointed out that the case involved 
“rare and novel facts” (356 U.S. at p. 699), and that it would not be possible 
for ex-Communists now to take advantage of the decision and neutralize 
their records by leaving the United States and re-entering. For, while Bonetti 
was not excludable in 1938 by virtue of his past Communist Party member- 
ship an alien would now, under the Internal Security Act of 1950, be 
refused admission or re-admission if he had ever been a member of the 
Communist Party in the United States (356 U.S. at p. 698). 

An example of a decision with even less effect on government power with 
respect to Communism is the Service case (No. 12; 354 U.S. 363). The ruling 
there was based on the principle “that regulations validly prescribed by 
a government administrator are binding upon him as well as the citizen” 
(354 U.S. at p. 372)—a salutary principle which precludes an administrator 
from according rights to one person who appears before him and discrimina- 
torily denying them to another. In consequence, the Court invalidated the 
discharge of a State Department employee because the procedure used for 
his discharge was not authorized by the regulations then in effect. (Cf. 
Vitanelli v. Seaton, decided June 1, 1959). Considering that the procedure 
involved in Service is no longer even in existence, the government’s power 
to discharge employees for security reasons is not impaired by this decision. 
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Of the decisions collected in the ABA report, there are, however, a few 
which may affect the powers of the government in dealing with Communists 
or alleged Communists. Thus, Witkovich (Case No. 8; 353 U.S. 194), relates 
to the government’s power to maintain restrictions over aliens; and the 
passport cases (Nos. 19 and 20) relate to the power to deny permission to 
U.S. citizens to leave and enter the United States. The question posed by 
Witkovich is discussed below, p. 263, and the passport problem, including the 
proper balance between security and freedom of travel and communication, 
has been dealt with at length in the report of a special committee of this 
Association to study passport procedures.19 

In summary, it scarcely needs to be emphasized that a decision is not to 
be condemned or “corrected” merely because it is unfavorable to govern- 
ment action affecting Communism. No advocate of the rule of law can take 
the position that principles are to be upheld or abandoned depending on 
the persons and situations involved. Rights are guaranteed for all, or they 
are not guaranteed for any. As the Supreme Court said years ago with 
respect to the impact of an encroachment on constitutional rights: 


“It may be that it is the obnoxious thing in its mildest and least 
repulsive form; but illegitimate and unconstitutional practices get 
their first footing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedures.” Boyd v. United, 
116 U.S. 616, 635. 


II. ABA’s Specific Legislative Recommendations 


It is already apparent from the preceding discussion that many of the 
decisions digested by the ABA special committee do not involve matters of 
statutory construction, and also that an attempt to legislate a change in the 
result of many of the cases would be violative of basic principles of fairness, 
unfeasible or actually unconstitutional. The suggestion for legislation 
could scarcely be seriously intended in regard to them. The collection of 
24 disparate cases is important, in connection with the ABA recommenda- 
tion for legislation to change the result of Supreme Court decisions, only 
in that the mere collection of this number of decisions may give a sinister 
impression of mass, which may overshadow lucid consideration of the pros 
and cons of particular proposed legislation. 

Some of the Court rulings are, however, susceptible of legislative modi- 
fication, and we turn to the ABA’s specific legislative recommendations. 
Bills are now pending in Congress to effectuate them. It must again be 
noted that there is no discussion in the ABA resolutions or the report of 
the special committee as to the need or effects of the specific legislative 
recommendations. 


Resolution I 


The provision of ABA Resolution I “that state statutes proscribing sedi- 
tion against the United States shall have concurrent enforcibility” with 


19“*Freedom To Travel”; Report of the Special Committee To Study Passport 
Procedures of the Association of the Bar of the City of New York (1958). 
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Federal laws is an outgrowth of the Nelson decision (Case No. 1; 350 U.S. 
497): In Nelson the Supreme Court held that the Pennsylvania sedition 
statute as applied to punishing advocacy of overthrow of the government of 
the United States, was superseded by the Federal statute punishing the same 
offense. 

The Association of the Bar of the City of New York has already adopted 
a resolution opposing legislation to change the Nelson result. In the sup- 
porting report by the Association’s Federal Legislation Committee,?° it was 
pointed out that the Nelson decision, in which the United States Supreme 
Court affirmed the Supreme Court of Pennsylvania, was well-based in 
principle and precedent, and indeed had been anticipated by legal com- 
mentators. Further, it was pointed out that advocacy of overthrow of the 
United States Government, to which alone the decision relates, is a na- 
tional problem over which centralized national control is desirable. As 
Justice Clark, who was one of the Nelson majority, said in a later dissenting 
opinion, the purpose in Nelson was “to suspend state action only in the field 
of subversion against the Nation and thus avoid a race to the courthouse 
door between federal and state prosecutors. Cases concerning subversive 
activities against the National Government have such interstate ramifica- 
tions that individual state action might effectively destroy a prosecution on 
the national level.” (354 U.S. at p. 268). 

Considering the advantages of centralized national control, that in fact 
all important prosecutions in this field had been brought by the federal 
government under the Smith Act (indeed Nelson himself was under a 
federal sentence at the time of the Pennsylvania prosecution); and con- 
sidering that Nelson in no way curtails the the State’s power to punish 
sabotage or violence of any kind (350 U.S. at p. 500) or seditious activity 
aimed directly at state government (Cf. Uphaus v. Wyman, decided June 8, 
1959), the Nelson decision may be found beneficial rather than the contrary 


20“Report on Bills to Authorize the Enforcement of State Statutes Prescribing 
Criminal Penalties for Subversive Activities” (1958). The Report was approved by 
the Association at a Stated Meeting held March 11, 1958. 

21 Although the Depratment of Justice has supported various legislative pro- 
posals to reverse the effect of the Nelson decision since its issuance in April 1956, 
and continues to do so, it may be noted that Deputy Attorney Walsh testified on 
April 30, 1958 before the Subcommittee on Internal Security of the Senate Judiciary 
Committee: 


“Actually, I cannot say that since the Nelson case has been decided there has 
been any gap develop whereby someone who could have been prosecuted 
had the case gone the other way was not prosecuted” 


It may also be observed that in a recent speech on the floor of the Senate, Senator 
Jacob K. Javits stated that he had, while Attorney General of New York, “looked 
with some sympathy upon the possibility of a Federal statute to overrule the 
Supreme Court’s decision in the Nelson case.” However, after studying the situation 
when he “came to Washington” from the Federal standpoint, he has decided that 
the Nelson result was preferable, and ‘“‘concluded that the struggle against sedition 
ought to be kept in the Federal Government.” (Cong. Rec. for April 30, 1959, 
P. 6464) 
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from the security standpoint.?! In addition the report of the Federal Legis- 
lation Committee pointed out that other values must be preserved, to the 
extent consistent with safeguarding security. The Nelson result is desirable 
in that, while affording protection against unlawful advocacy of overthrow 
of the government, there is less indirect pressure against expression of lawful 
opinion when there is centralized rather than multiple prosecutions. An- 
other value preserved by centralized federal prosecution is that it avoids the 
harshness of double punishment for the very same offense. 


Resolutions II and III 


ABA’s Resolution II, recommending that the mandate of the House 
Committee on Un-American Activities be rewritten to set forth its authority 
with greater precision, arises from the Watkins decision,?? in which the 
Court spoke critically of the breadth and vagueness of the authority of this 
House Committee. The ABA recommendation makes no attempt to define 
or even describe the House Committee’s powers. The feasibility of defining 
investigative authority in the areas the House Committee has been cover- 
ing, as well as the best distribution of authority among the various con- 
gressional Committees, would have to be carefully studied to determine the 
merit of this Resolution. 

Resolution III recommends that a Congressional Committee should furn- 
ish a subpoenaed witness with a copy “of the precise terms of the basic au- 
thority of the committee.” This procedure would certainly be of assista:ce 
to the witness on the practical problem of finding the authorization of the 
committee. However, the extent to which the authorization would heip 
apprise him of the subject of the particular investigation, as required by the 
Watkins ruling (see Appendix A), would depend on the narrowness and 
precision of the authorization. The ABA proposal should be coupled with 
the often-made recommendation that the subpoena should state with some 
particularity the subjects concerning which the witness is to be interrogated 
at the hearing. 


Resolution IV 


The first part of Resolution IV, recommending generally the study of re- 
cent Supreme Court decisions and legislation relating thereto, has been 
considered in the first section of this memorandum. 

Paragraphs (a) and (b)—Paragraphs (a) and (b) of the second part of 
Resolution IV?3 arise from the Yates decision (No. 13; 354 U.S. 298). In 


22 Case No. 3; 354 U.S. 178. Cf. the recent decision in Barenblatt v. United States 
(decided June 8, 1959). 

23 They read: BE IT FURTHER RESOLVED that legislation be promptly 
enacted to eliminate obstacles to the preservation of our internal security in the 
following areas: 

(a) Amend the Smith Act to define the word ‘organize’ to include the recruitment 
of new Party Members, the formation of new Party Units, and the regrouping, 
expansion or other activities of an organizational nature performed by members 
of existing clubs, cells, classes and other units so as to insure the applicability of 
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Yates the defendants had been charged with violating two sections of the 
Smith Act: (1) conspiring to organize a society of persons who advocate 
overthrow of the government by force and violence, and (2) conspiring to 
advocate such overthrow. The Court by Justice Harlan held, with Justice 
Clark dissenting on all points and Justice Burton dissenting only in this 
respect, that “organize” in the Smith Act referred to “acts entering into the 
creation of a new organization, and not to acts thereafter performed in 
carrying on its activities” (354 U.S. at p. 310). Under this definition the “or- 
ganizing’” count could not be maintained against the defendants on the 
basis of their work in the Communist Party, since the Statute of Limitations 
had run with respect to the original organization of the Party. The Court 
pointed out that the statute had been so interpreted in the lower courts 
prior to the instant case, and relied, in the absence of persuasive legislative 
history either way, on the normal usage of the word “organize” and “the 
familiar rule that criminal statutes are to be strictly construed” (354 U.S. 
at p. 310). 

The ABA recommendation that the Smith Act be amended to include 
“activities of an organizational nature performed by members of existing 
clubs” does not seem of major practical significance to a majority of the 
Federal Legislation Committee. In general, the same evidence has been 
used in Smith Act cases to prove a conspiracy to organize and a conspiracy 
to advocate, and its use under the latter charge could continue if the former 
were dropped. The committee has not come to an emphatic position on the 
proposed amendment although a majority has concluded that the legislation 
is undesirable. In order to avoid unduly protracting this Memorandum, 
the considerations in favor of and in opposition to this proposal have been 
separately summarized in Appendix B. 

The language recommended in the ABA’s second proposal in regard to 
the Smith Act and the Yates decision is substantially the present language 
of the Smith Act, and the objective it espouses, of protection of the govern- 
ment before damaging acts are committed, has always been endorsed by the 
Court. Apparently the intention of the recommendation, however, is to 
override the Court’s holding in the Yates case that in interpreting the term 
“advocacy” in the Smith Act “the essential distinction is that those to whom 
the advocacy is addressed must be urged to do something, now or in the 
future, rather than merely believe in something” (345 U.S. at pp. 324-325). 
In this holding, as Justice Harlan pointed out, the Court was not making 
new law, but was following its holding in Dennis (354 U.S. at pp. 320-324); 





this section of the Act to Communist activities, agents, organizers, colonists or 
members currently performing organizational work. 

(b) Amend the Smith Act to make it a crime intentionally to advocate the violent 
overthrow of the Government of the United States or to teach the necessity, 
desirability, or duty of seeking to bring about such overthrow; in order that 
(1) this Nation might take protective steps to prevent acts which, if not prevented, 
could result in bloodshed and treachery; and (2) this Nation need not be forced 
to delay the invoking of the judicial process until such time as the resulting dam- 
age has already been wrought. (See Yates v. U.S.) 
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the charge to the jury in the Dennis case included the element of incitement 
which the charge in Yates lacked (354 U.S. at p. 326). 

The Court, by Justice Harlan, further pointed out that its interpretation 
of “advocacy” avoided a “constitutional danger zone” (354 U.S. at p. 319); 
in other words, an interpretation that speech could be punished though it 
did not involve a call to action might well have rendered the statute un- 
constitutional. As the Court had said in Dennis: 


“Congress did not intend to eradicate the free discussion of political 
theories, to destroy the traditional rights of Americans to discuss and 
evaluate ideas without fear of governmental sanction . . . the basis 
of the First Amendment is the hypothesis that speech can rebut 
speech, propaganda will answer propaganda, free debate of ideas 
will result in the wisest governmental policies” (Dennis, 341 U.S. 
502-503, majority opinion by Vinson, C. J.) 


We believe the Yates holding is sound with respect to the type of speech that 
is criminal, and is not susceptible of legislative revision without endanger- 
ing the constitutionality of the statute. Further, we think it might be 
confusing and would serve no constructive purpose to add to the statute 
language incorporating the dividing line between permitted and pro- 
scribed speech as defined by the Court. 

Paragraph (c)—Paragraph (c) of the second section of ABA’s Resolution 
IV recommends legislation to: 


“Establish the right of each Branch of Government to require as a 
condition of employment that each employee thereof shall not refuse 
to answer a query before a duly constituted Committee of the Con- 
gress or before duly authorized officers of either the Executive or 
Judicial Branches of the Government with respect to Communist, 
Communist front or other subversive activities or any other matter 
bearing upon his loyalty to the United States, as the Government 
has a right to know his record.” 


The Slochower decision (No. 16; 350 U.S. 551), which may have given 
rise to the ABA resolution, was a holding that it was arbitrary and therefore 
violated due process for the New York City Board of Education to discharge 
an employee solely and automatically because he refused to answer before 
a Congressional committee, relying on his privilege against self-incrimina- 
tion under the Fifth Amendment. When Slochower, a professor of 27 years’ 
standing, was called before the committee in 1952, he denied Communist 
membership for the period since 1941 but refused to answer as to 1940-41. 
The major emphasis in the Supreme Court’s opinion was on the principle 
that no “conclusive presumption of guilt” can be drawn from invocation 
before a congressional committee of the privilege guaranteed by the Fifth 
Amendment (350 U.S. at pp. 559, 557). The Court also stressed the fact that 
under the New York statute discharge automatically followed a refusal to 
answer regardless of the remoteness of the period with which the question 
dealt or any other circumstances, and that the inquiry had not been made 
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by Slochower’s employer or to determine his fitness for his employment 
(350 U.S. at p. 558). 

The legislation recommended by the ABA goes much further than the 
New York statute involved in Slochower. New York only provided for dis- 
charge of employees who asserted the privilege against self-incrimination. 
The proposed legislation would provide for discharge in the event of a 
refusal to answer for any reason—whether on grounds of the Fifth Amend- 
ment privilege, the First Amendment, or a superior’s order to assert an 
executive or other governmental privilege. If, for example, a Congressional 
investigation were being conducted in violation of the First Amendment— 
which is now clearly established to constitute a limitation on Congressional 
investigations (see Watkins and Sweezy, Appendix A)—this legislation would 
mean that the employee could not challenge the violation but must submit 
to it in order to keep his job. Such an invitation to the committees to over- 
step Constitutional limitations and such coercion of the employee to forego 
his First Amendment rights might itself violate the Amendment, and most 
certainly would not encourage its observance. 

It has been suggested by some members of the Federal Legislation Com- 
mittee that even though the ABA recommendation is too broad, there may 
be warrant for discharge of a Federal employee who invokes the privilege 
against self-incrimination before a Congressional committee. In such a case, 
unlike Slochower, the inquiry would be conducted by an arm of the employ- 
ing government, and the employee’s qualifications might have direct rele- 
vance to the conduct of the Federal Executive Department, which is one 
of the primary subjects for Congressional investigation. And, if limited to 
refusals on grounds of the privilege against self-incrimination, the employ- 
ee’s objection relates only to his personal protection rather than the juris- 
diction or authority of the committee. Furthermore, as pointed out by the 
dissenters in Slochower, the reason for the discharge need not be viewed as 
a presumption of guilt from invocation of the Fifth Amendment privilege, 
which all Justices agreed is unwarranted; the discharge can instead rest 
on the employee’s non-cooperation in supplying information relevant to 
fitness for employment. 

While recognizing the thrust of this argument, the majority of the Com- 
mittee nevertheless believes it is unwise to authorize automatic discharge 
for the invocation of any Constitutional right. Regardless of the formal 
terminology employed in the discharge, a discharge arising from a loyalty 
inquiry casts a stigma of guilt and disloyalty on the dischargee which should 
not be inflicted merely because he has invoked his constitutional privilege 
against self-incrimination, and without further investigation of the rele- 
vant facts. Indeed, such discharges encourage the erroneous public attitude 
that invocation of the Constitutional privilege is conclusive evidence of mis- 
conduct. From the standpoint of legislative need for information, there 
seems no justification for singling out this class of witnesses and applying to 
them a special pressure and penalty to elicit testimony, in addition to the 
contempt proceedings for an unjustified refusal to answer that is available 
against all witnesses. 

As to retention in government employment, the employee’s superiors 
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assuredly will inquire into the fitness of an employee who has refused to 
answer questions. In fact, under Executive Order 10450, Section 8(a) (8) a 
“refusal by the individual, upon the ground of constitutional privilege 
against self-incrimination, to testify before a congressional committee re- 
garding charges of his alleged disloyalty or other misconduct,” is a factor 
to be considered in determining whether he should be employed in the 
federal service.24 On the basis of this and other factors, there is no question 
that the employing agencies have ample power to discharge employees if 
there is reason to doubt their loyalty.25 Only if the reasons for the employ- 
ee’s refusal to answer or his individual circumstances and qualifications are 
considered, can it be clear whether a discharge is reasonable, and that it is 
not subject to condemnation as arbitrary under the reasoning of the 
Slochower, Beilan and Lerner opinions (see above p. 248). The latter 
holdings made it completely clear that the Slochower decision does not cur- 
tail the employer's right to determine fitness. 

To afford the employee an opportunity for explanation and justification 
shows a decent regard for him as an individual and for his right to make a 
defense. There is no need from the standpoint of security for the injustice 
which would be inflicted, at least occasionally, by depriving employees of 
their means of livelihood and casting a blot on their reputations, through 
a mechanical rule of discharge for every refusal to answer. 

Paragraph (d)—Paragraph (d) of the second section of Resolution IV 
recommends that legislation be enacted to 


“Invest the Executive Branch of the Government with the right to 
protect our internal security against the activities of aliens who were 
Communists at the time of their entry into the United States or 
became Communists at any time subsequent to their entry into the 
United States by providing for their deportation without any depriva- 
tion of due process .. .” 


24 Executive order 10450 issued by President Eisenhower April 27, 1953, 18 Fed. 
Reg. 2489, amended 18 Fed. Reg. 6583; reprinted at 351 U.S. 558. 

25 The following testimony by Deputy Attorney Walsh with respect to the pro- 
posed legislation before the Subcommittee on Internal Security of the Senate 
Judiciary Committee on April 30, 1959 merits attention: 

“Our feeling with respect to that bill is that it is not necessary, that the 
Presidential order which deals with the discharge of employees of ques- 
tionable loyalty in sensitive positions already incorporated the power to 
take into account such a refusal to answer. 

That the Lloyd-La Follette Act, which deals with employees in non-sensi- 
tive positions and the Veterans’ Preference Act which deals with them, 
permit the Civil Service Commission to take into account a refusal to answer 
such an inquiry before the Commission. 

Now, from the point of view of screening unsatisfactory employees, we 
think that the Government has whatever power it needs as far as the refusal 
to answer is concerned. 

I don’t think the Civil Service Commission has asked for this provision, 
and the Department of Justice does not. We are content with it as it is.” 
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This recommendation apparently is aimed at the Bonetti situation (Case 
No. 22 discussed above, p. 255). There the alien had entered the United 
States twice, and the Court construed “entry,” for the purpose of determin- 
ing whether he was deportable because of Communist membership after 
entry, to refer to the second entry. Under the existing structure of deporta- 
tion laws the Bonetti ruling applies only to an alien who last entered the 
United States before 1950, was not a Communist when he so entered, and 
has never since been a Communist, but who had a previous period of resi- 
dence in the United States during which he had been a Communist. There 
is no apparent necessity from the security standpoint to increase the harsh- 
ness of the provisions for deportation of ex-Communists by including there- 
in aliens in the “rare and novel” class (356 U.S. at p. 699) to which the 
Bonetti ruling applies, who had perceived the evils of Communism and made 
a new Start in this country some time before 1950. 

The Second part of ABA’s Resolution IV(d) recommends that legislation 
be enacted to 


Invest the Executive Branch of the Government with . . . the right 
to make and enforce reasonable restrictions on aliens awaiting depor- 
tation to prohibit them from engaging in any activities identical or 
similar to those upon which the alien’s deportation order was based, 
with the further right fully to interrogate aliens awaiting deportation 
concerning their subversive associates or activities. 


Under the Immigration and Nationality Act of 1952, an alien who has 
been found deportable can be held in detention for 6 months pending his 
deportation. If after six months his deportation still has not been arranged 
because his country of origin refuses to accept him or for other reasons, 
he can no longer be detained. However, the statute provides for his inter- 
rogation under oath by the Attorney General and his obedience to “reason- 
able written restrictions on his conduct or activities as are prescribed by the 
Attorney General in his case,” after the six months period, and for as long 
as he remains in this country. He is subject to a fine of $1000 and imprison- 
ment for a year for failure to give required information or violation of the 
restrictions. 

In United States v. Witkovich (No. 8; 353 U.S. 194) the alien had refused 
to answer a large number of questions asked by the Attorney General as to 
his association with various groups and persons (such as, ““Do you know the 
editor of the “Narodni Glasnik?”; “Do you know Anton Minerich?” “Are 
you now a member of the Communist Party, U.S.A.?”; “have you attended 
any meetings . . . at the Chopin Cultural Center . . . ?”). The lower court 
held that these questions were outside the Attorney General’s authority 
under the statute; the alien could only be questioned to elicit “ ‘such infor- 
mation as is necessary to enable the Attorney General to be certain that 
the alien is holding himself in readiness to answer the call to be deported 
when it comes ’” (353 U.S. at p. 196). 

The Supreme Court, in an opinion by Justice Frankfurter with Justices 
Clark and Burton dissenting, affirmed this ruling. It thought that “avail- 
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ability for deportation” was the problem at which the power of interroga- 
tion and supervision was aimed, in the light of the entire statutory scheme 
(353 U.S. at p. 201). Furthermore, the Court reasoned that the information 
the Attorney General was to elicit was that which would “serve as a basis 
for confining an alien’s activities” (353 U.S. at p. 200).26 Accordingly, “By 
construing the Act to confer power on the Attorney General and his agents 
to inquire into matters that go beyond assuring an alien’s availability for 
deportation we would, at the very least, open up the question of the extent 
to which an administrative officer may inhibit deportable aliens from renew- 
ing activities that subjected them to deportation . . . supervision of the 
undeportable alien may be a lifetime problem. In this circumstance, issues 
touching liberties that the Constitution safeguards, even for an alien 
‘person,’ would fairly be raised . . .” (353 U.S. at p. 201). 

The amendment recommended by the ABA to extend the Attorney Gen- 
eral’s authority so that he could interrogate and restrict aliens to prevent 
activities similar to those upon which the deportation order was based, 
would indeed raise grave Constitutional and policy questions. For, consider- 
ing that violation of the restrictions imposed by the Attorney General is a 
criminal offense, he would have the power to establish an individual crimi- 
nal code for each deportable alien over a broad area of conduct. 

Such expansion of the Attorney General’s power would inevitably pose 
serious issues as to delegation of legislative power, the guarantee of due 
process of law, and also, if political expression is curtailed by the interroga- 
tion and restrictions, the guarantee of the First Amendment.?? These 
guarantees apply to aliens; in general it is a principle of our law that all 
those within our borders are subject to the same rule of law and the same 
Constitutional protections. See Truax v. Raich, 239 U.S. 33, 39, and cases 
there cited. Insofar as we honor this principle, we also mirror the advance 
in international custom with respect to the treatment of aliens over that 
in past ages.?8 

Bearing in mind the source and rationale of the exceptional degree of 
power exercised by the political department of government with respect 
to deportability, we conclude that it should not be carried over to the 
treatment of deportable aliens remaining part of this country’s population, 
and that absent a compelling security need there should not be introduced 
into our law the unprecedented type of administrative criminal authority 
that would be created by reversal of the Witkovich result. 

Justification from the standpoint of security is not apparent. An order 
of deportation is not equivalent to a finding that the person has been espe- 


26 The dissenters agreed as to the connection between the Attorney General's 
powers of interrogation and restriction (353 U.S. at p. 204), although objecting that 
“the Attorney General’s right to inquiry is the sole issue here.” (at p. 207) 

27 As to the applicability of the First Amendment, which has less often been in 
issue with respect to aliens than due process, see Harisiades v. Shaughnessy, 342 
US. at pp. 591-592. 

28 See Borchard, Diplomatic Protection of Citizens Abroad (1916) p. 33; Fenwick, 
International Law, 3rd ed., 1948, pp. 270-276. 
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cially dangerous as compared with non-deportable members of the popula- 
tion at any time, and most certainly it represents no finding as to his current 
propensities. Apparently the largest group of undeported deportable aliens 
are in the “criminal” category.2® An alien is deportable for two crimes 
involving moral turpitude committed at any time after entry, even if sen- 
tence was suspended on both; and such crimes have been held to include 
a crime as minor as the petit larceny of stealing $15.30 On the political side, 
an alien is deportable who has been a member of the Communist Party 
after entry “for no matter how short a time or how far in the past,” 31 even 
if he had no knowledge of its aim of violence, has completely and long in 
the past severed his connection, and indeed even if he had originally been 
“duped into joining.” Galvan v. Press, 347 U.S. 522, 530. 

It is further to be noted that even the Department of Justice does not 
at this time, and in the absence of further study, favor the proposed legis- 
lation to overcome the Supreme Court’s ruling in Witkovich.®2 

Further discussion as to whether there is a security need for this legislation 
as well as other pertinent considerations are set forth in Appendix C. 

Paragraph (e)—The final legislative recommendation of the ABA is that 
legislation be enacted to 


“(e) Insure the effectiveness of the Foreign Agents Registration Act of 
1948 by a requirement that political propaganda by agents of foreign 


29 As of April, 1949, there was a total of 3,278 deportation warrants outstanding, 
that had been issued over a period of years, and had not been executed. Of these 
1,293 were based on criminal or immoral behavior, 112 came under the provisions 
as to subversion, and the basis of the rest was not given. Senate Report 2,239, 81st 
Cong. 2d Sess. p. 6. As of October, 1952 there were a total of 4,959 outstanding 
warrants that could not be enforced. See Maslow, Recasting our Deportation Law, 
56 Columbia Law Review (1956) 309, 360. More complete statistics do not seem to 
be available. 

30 Tillinghast v. Edmead, 31 F. 2d 81 (C.A. 1st, 1929). And see United States 
ex rel Amato v. Commissioner, 18 F. Supp. 480 (S.D.N.Y., 1937). 

31 Sen. Rep. 1796, 76th Cong. grd Sess., p. 3. 

32 In his testimony on April 30, 1959 before the Internal Security Subcommittee 
of the Senate Judiciary Committee, Deputy Attorney General Walsh testified as 
follows: 


“It seems to me that this is a matter which deserved further study. We have 
not asked for any such measure as this, although my recollection is that the 
Witkowich case was decided about 3 years ago, we have not asked for this 
power. 

We recognize the constitutional power that exists, and my own feeling 
is that the Department, by fully using the power that it has now, keeping 
track on this man and as availability for deportation, we must first exhaust 
those powers to the full, and then perhaps, after further study, there 
could be some statutory improvement of our situation that will not bring 
this unreasonable hardship on a deportee. 

But we, at this point, don’t have the solution, and we would ask, under 
those circumstances, that, except for the first part of the bill, which deals 
with the word ‘entry,’ that there be further study on the matter.” 
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principals be labeled for what it is where such agents are situated 
outside the limits of the United States, but nevertheless directly or 
indirectly disseminate such propaganda within the United States.” 


This recommendation does not stem from any Supreme Court decision, 
for there has been none relating to it. It deals with a complex matter on 
which a number of proposals have been made by students in the field and 
which requires thorough study before a change can be recommended. Ten- 
tatively, however, it can be said that the ABA recommendation seems an 
unwise approach to the problem.33 

The existing statutory requirement for registration of foreign agents and 
labeling of propaganda disseminated by them was adopted primarily for 
the purpose of forcing disclosure of the foreign connection of persons or 
groups within this country, because otherwise their connections were not 
evident.°+ The fact that material sent from abroad is of foreign inspiration 
and is unlikely to reflect American national interests is to a considerable 
extent indicated merely by its point of origin, whether or not its author is 
labeled an “agent”; thus labeling of matter sent from abroad does not seem 
as appropriate to effectuate the policies of the Foreign Agents’ Registration 
Act as in the case of matter of domestic origin. Nor does there seem to be 
any policy reason to distinguish between the agent of a foreign principal 
and the principal himself with regard to matter from abroad. Furthermore 
there is a grave problem as to how the determination of who is a foreign 
“agent” could be fairly and accurately made as to persons outside the 
United States. Accordingly, without debating an underlying question of 
whether propaganda from abroad should be regulated and whether such 
regulation would unduly interfere with freedom of communication, the 
recommended amendment seems an ill-devised method of handling such 
propaganda.%5 


ABA Committee Recommendation 


The ABA committee report contains a recommendation for legislation 
which apparently was not included in those offered to the ABA governing 
body, but which will be briefly mentioned. A bill is pending in Congress 
on the subject of this recommendation. As in the case of the resolutions 
adopted by the full ABA, there is no supporting argument in the report 
for this recommendation. 

The ABA committee report recommends legislation to “Restore to the 
executive branch of our Government the right to determine and to dismiss, 
if required, those who are security risks in both sensitive and nonsensitive 


33 There does not seem to have been any bill introduced in Congress on the 
basis of this recommendation. 

34 See Note, Government Exclusion of Foreign Political Propaganda, 68 Harvard 
Law Review (1955) 1393, 1396—7. 

35 As to the problem in general, see Schwartz and Paul, Foreign Communist 
Propaganda in the Mails, 107 Pennsylvania Law Review (1959) 621. 
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positions in the Government service.” This recommendation arises from 
the Cole case (No. 4; 351 U.S. 536), but indicates a possible misconception 
of it. 

The issue there was merely whether the statute providing for unreview- 
able and summary dismissal applied to nonsensitive as well as sensitive 
positions. The Court, in an opinion by Justice Harlan, pointed out that 
the Government had the power to discharge employees from either type of 
position for doubtful loyalty and that the question involved related only 
to the procedure applicable in discharging employees from nonsensitive 
positions (351 U.S. at p. 544). The Court was persuaded that the statutory 
scheme indicated the summary procedure was intended to apply only to 
sensitive positions. Further, the Court pointed out that this was a reasonable 
interpretation of the statute because there was no emergency with regard 
to discharging persons, though of possibly doubtful loyalty, from positions 
where there was no indication “they could bring about any discernible 
adverse effects on the Nation’s security. In the absence of an immediate 
threat of harm to the ‘national security,’ the normal dismissal procedures 
seem fully adequate and the justification for summary powers disappears.” 
(351 U.S. at p. 546). Thus, under the statutes as presently interpreted, the 
Executive branch of the government can discharge employees in nonsensi- 
tive as well as sensitive positions on loyalty grounds, but in the former there 
is to be a procedure assuring more careful and accurate review. 

The Cole result seems eminently sound and should not be changed. The 
power of summary dismissal from the government service is a drastic one, 
particularly where its exercise simultaneously labels an employee a security 
risk. As Justice Harlan said in Cole: “Indeed, in view of the stigma attached 
to persons dismissed on loyalty grounds, the need for procedural safeguards 
seems even greater than in other cases . . .” (351 U.S. at p. 546). Experience 
has shown that mistakes occasionally occur in loyalty and security cases 
even when more careful procedures are used. The possibility of injustice 
should not be increased through using summary procedure unless it can be 
justified because of a risk to our security through greater deliberation. 

The dissenters in the Cole case suggested that even a janitor might be 
important from a security standpoint. However, easy access can be had to 
offices engaged in nonsensitive work such as that involved in Cole—he was 
a food and drug inspector in the Department of Health, Education, and 
Welfare—and members of the public therefore pose a security threat in 
a similar fashion to that posed by the janitor. Still, the nation cannot be 
maintained as an armed camp, and judgment and balance must be shown. 
In addition to the important social value in according fair treatment to the 
individual, there is also an interest in protecting employee morale from 
the adverse effect of an overhanging threat of summary dismissal. 

In the light of these interests and values, the Federal Legislation Com- 
mittee is of the view that the amendment recommended by the ABA Special 
Committee should be opposed and that summary dismissal should not be 
extended further than to employees in sensitive positions. 
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Limitations of space have prevented printing in THE RECORD of the fol- 
lowing appendices to the above Memorandum, all of which are obtainable 
in mimeograph form from the Committee on Federal Legislation: 

Appendix A—Case Notes With Respect to all Decisions of the Supreme 
Court Listed and Digested in the Report of the ABA Special Committee. 

Appendix B—Discussion of Considerations Relating to Proposal to Amend 
the Smith Act to Include “Activities of an Organizational Nature Per- 
formed by Members of Existing Clubs.” 

Appendix C—Discussion of ABA Proposal to Enact Legislation to Change 
the Result Reached in United States v. Witkovich, 353 U.S. 194. 

Appendix D—Report of Committee on Federal Legislation dated April 24, 
1959 With Reference to Bills Implementing the ABA proposals (S. 1301, 
1302, 1304, 1305, 3, 294 and 1299), filed with the Internal Security Subcom- 
mittee of the Senate Judiciary Committee. 











REPORT OF THE 
COMMITTEE ON FOREIGN LAW 
ON 


The Guaranty Program of the International 


Cooperation Administration 


ONE APPROACH TO THE PROTECTION 
OF AMERICAN INVESTMENT ABROAD 


1. Introduction 


In recent months attention has been increasingly focused on a variety of 
ways for our Government to encourage additional foreign investment by 
United States private investors. Representative Hale Boggs of Louisiana 
has introduced a bill in the House of Representatives (H.R. 5) which would 
seek such objective through tax relief and the deferment of taxes on income 
earned abroad by United States firms. In December 1958, the Development 
Loan Fund, originally authorized by the Mutual Security Act of 1957,1 for 
the first time undertook to protect United States private foreign investment 
by guaranteeing the collectibility of private United States loans to foreign 
borrowers. 

One of the first efforts by the Government to stimulate increased private 
foreign investments was the Investment Guaranty Program originally au- 
thorized by the Economic Cooperation Act in 1948 and now administered 
by the International Cooperation Administration. This Program provides 
protection against non-convertibility of foreign currencies and against loss 
due to expropriation or war. In February 1959, the International Coopera- 
tion Administration announced the issuance of expropriation guaranties 
under this Program to the Olin Mathieson Chemical Corporation, and its 
subsidiary Omaf Corporation, in an international aluminum project in the 
new African country of Guinea. The guaranties total $72,000,000, the largest 
to be made in the history of the Program. 

The risk of loss due to expropriation or war must necessarily be evaluated 
in planning any new or increased investment abroad. Also, the risk of non- 


171 Stat. 357 (1957); 22 U.S.C. §§1870-76 (Supp. V, 1958). 

2 In return for a 2% per annum fee, the Fund has agreed to guarantee the Bank 
of America, and Marine Midland Trust Company of New York against loss in 
connection with loans totalling $4.5 million to the Ingalls-Taiwan Shipbuilding 
and Dry Dock Company to help finance purchases in the United States for expan- 
sion of the firm’s operations in Taiwan (39 State Dept. Bull. 1012). The Fund is 
authorized to lend to government or private borrowers and, in addition to the 
credit type guaranty given by it in connection with the Taiwan loans, the Fund 
has the power to insure equity investments abroad against all risks other than 
normal business-type risks. 
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convertibility of any currencies earned from foreign investment must be 
considered, though recently this risk has tended to become less significant 
in a number of countries. It is understandable, therefore, that counsel for 
American business when advising on foreign investments should give con- 
sideration to the ICA Guaranty Program—its coverage and cost. For this 
reason and, also, in recognition of the increased interest in foreign invest- 
ment and in ways and means of encouraging additional foreign investment, 
the Committee on Foreign Law has undertaken to examine the ICA 
Guaranty Program. 

Although couched in the language of guaranties, and usually referred to 
as the Guaranty Program, it does not, in the usual legal sense, provide for 
such a guaranty of payment as was issued by the Development Loan Fund 
for the Taiwan project. Through the ICA Guaranty Program the United 
States will not undertake to answer for the payment of some debt or the 
performance of some duty owed by a foreign government to an American 
investor and thus be secondarily liable at all times. Rather, the Program 
provides for what are essentially insurance contracts between the American 
investor and the United States insuring the investor against loss due to 
certain risks. The use of the term guaranty to describe the Program has 
led to some confusion as to its nature. 

The Committee on Foreign Law has therefore examined the Program 
as administered by the International Cooperation Administration as essen- 
tially an insurance device, considering the risks insured against, the cost of 
the protection, the obligations of the insurer and insured, and finally the 
present and future scope of the Program. This report is the summary of 
the observations and conclusions derived from the study of forms of guar- 
anty (insurance) contracts furnished by the ICA Investment Guaranties Staff, 
The Investment Guaranty Handbook, September 1957, forms of bilateral 
agreements and other documents obtained from the ICA Investment Guar- 
anties Staff. 

It is not the primary purpose of this report, however, to analyze the ICA 
Investment Guaranty Program from the standpoint of whether or not it has 
been, or can be, truly effective Governmental incentive to private foreign 
investment abroad. This kind of analysis would necessarily involve a con- 
sideration of foreign economic policy objectives and administration which, 
while touched upon in this report, are not its fundamental concern. 


2. General Description of the Program 


In order to encourage additional private American investment abroad 
which tends to further the purposes of mutual security legislation, the Con- 
gress authorized this Program by Section 419 (b) (4) (B) (ii) of the Mutual 
Security Act of 1954 as amended.’ The purposes of the legislation are very 
broad and would include most investments which promote trade, provide 
economic development, increase production, raise standards of living, im- 
prove technical efficiency and other similar purposes. 


3 68 Stat. 847, 22 U.S.C. §1933(b)(4). 
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In general, the risks which may be covered by contracts with the United 
States are: 

(a) The inability to convert foreign currency into dollars; 

(b) The loss through expropriation or confiscation; and 

(c) The loss from damage to physical assets caused by war. 


Investments to be eligible for any one or more of these types of coverage 
must meet a number of tests in addition to that of furthering the purposes 
of the legislation set out above. The investment must be new rather than 
existing but it may be a new segment to an existing enterprise. The invest- 
ment may be made in the form of equity, loan, licensing agreement, or 
other forms customary for foreign investment. The investment may consist 
of cash, machinery, equipment, or other assets. It must be made by United 
States citizens or by one or more United States corporations, the majority 
of whose stock is owned by United States citizens. Contracts are available 
for investments only in those countries which have entered into agreements 
with the United States Government concerning the Guaranty Program. As 
of December 1, 1958 the thirty-eight countries had signed agreements for 
one or more types of coverage and we are vigorously pressing the negotia- 
tion of similar agreements in other countries.4 Of these countries fifteen are 
European, ten Latin American, one African (Ghana) and twelve Asian.5 

It will be readily seen that in some of the countries as to which a guar- 
anty agreement might seem particularly useful the necessary underlying 
agreement with the United States is lacking. Furthermore, the government 
of the country in which the investment is to be made must specifically 
approve the investment project before the United States will become a 
party to the guaranty agreement. 

The annual premium for the protection given by each type of insurance 
is a matter of negotiation but it has generally been one half of 1% of the 
amount of the insurance coverage. Thus the total for three types of coverage 
can be as much as 14%. The maximum period of the insurance is 20 years. 
In the case of equity investments, it is possible to insure an amount equal to 
200% of the dollar amount or dollar value of the investment. The ICA 
has indicated that under special circumstances it would consider even 
greater protection. (Investment Guaranty Handbook, p. 15.) The Export- 
Import Bank of Washington (Eximbank) is the contracting party on behalf 
of the United States, the agreement being negotiated by the Investment 
Guaranty Staff of ICA. 

Measured by the size of American private investment abroad of about 
$40,000 million at the end of 1958, this is a comparatively small Program, 
and also, as indicated from the premium rates above, a comparatively ex- 
pensive one. The Congress has authorized ICA to issue agreements slightly 





4 According to a speech by J. H. Smith, Jr., 39 State Dept. Bull. 1060 (1958). 

5 For a list of the countries, see Straus Report (“Expanding Private Investment 
for World Economic Growth,” Special Report prepared under the direction of 
Ralph I. Straus, at the request of the Department of State, April 1959), p. 59. 
There may be added Sudan, Tunisia, and the Federation of Malaya. 
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in excess of $500 million. Since 1948 and up to December 31, 1958, twenty 
three guaranty contracts amounting to $399.9 million have been issued 
and on December 31, 1958, applications were pending for guaranties in the 
amount of $1.040 million. Of the guaranties issued to December 31, 1958, 
$224 million have been issued to cover currency non-convertibility risks, 
$175.9 million have been issued to protect against expropriation risks and 
none have been issued to protect against war risks, whereas among the 
pending applications $167.1 million were sought against war risk. 

Applications at the beginning of 1958 amounted to $631 million; new 
applications received in 1958 were up to $939 million. In 1958 $212 million 
guaranties were issued; $53 million adjusted (over estimates of investment) 
and $265 million applications withdrawn.® 

During the ten-year life of this Program there has thus far been no liti- 
gated claim under any guaranty contract with the United States and there- 
fore there has been no situation where the United States has proceeded 
against a foreign government as subrogee of the rights of an American 
company. 


3. Expropriation 

An expropriation insurance contract protects a foreign investor against 
loss of his investment due to expropriatory or confiscatory actions of the 
government in the country in which the investment is made. The definition 
of “expropriatory action” in the contract is designed to include both expro- 
priatory and confiscatory takings. This definition has been quite generally 
stated, presumably in an effort to anticipate the various forms in which a 
governmental taking by expropriation or confiscation might occur. But after 
this rather broad definition there is an excepted risk “that if such action is 
essentially regulatory or revenue producing in nature, it shall not be in- 
cluded within . . .” the definition “unless Eximbank determines that it is 
taken with the primary object of divesting any or all of the then existing 
owners from their share of ownership or control in the foreign enter- 
prise. . . .”7 Also, such action is to be excluded from the definition if it 
results from enforcement of a law or regulation of the foreign government 
which has been violated by the investor or the foreign enterprise “unless 
Eximbank determines that such enforcement action is taken with the 
primary object of divesting any or all of the then existing owners from their 
share of ownership or control in the foreign enterprise . . .” (emphasis added) 

Admittedly, it is no easy task to decide when an “expropriatory action” 
has occurred, but it should be noted that a very large part of this task has 
been placed on the government contracting party. To reserve to Eximbank 
the determination of the primary object of the foreign government in tak- 
ing the action in question certainly means that the definition of “expro- 
priatory action” is subject to restrictive interpretation which might be 
contrary to the interests of the investor. 


6 Chart. C in Straus Report, supra n. 5, p. 62. 
7 Art. I(E) of the ICA Specimen Contract of Guaranty (Expropriation) p. 3. 
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In the light of the relatively recent development of expropriation or 
confiscation by indirection or “creeping expropriations” (such as taxes or 
other governmental assessments which are so substantial as to be deemed 
confiscatory), it may be inescapable that the determination of whether an 
action is ““expropriatory” must be made largely on an ad hoc basis. At best, 
this determination will always be somewhat arbitrary because of the very 
nature of creeping expropriation. For the future and certainly until a more 
complete, generally accepted definition can be developed, it might be 
desirable to provide that the determination of the primary object of the 
foreign government be made on a basis independent of the contract. The 
solution might possibly be to provide in the contract for referral of such 
questions of interpretation where the parties are in disagreement to an arbi- 
trator or some other agreed form of judicial settlement. The standard form 
of intergovernmental note used to institute an investment guaranty program 
with a foreign government contains useful precedent in that it provides for 
referral to an arbitrator where there is a dispute between the foreign govern- 
ment and the United States Government as to the rights of the latter as 
a subrogee. 

The contract also provides in effect that the investor must wait one year 
after the occurrence of an expropriatory action before the investor is en- 
titled to invoke the insurance. No doubt this waiting period will be justified 
in many cases where it is not immediately clear whether the action taken 
by the foreign government comes within the definition of expropriatory 
action. However, in those cases where the nature of the action is unques- 
tioned, provision might be made in the contract entitling the investor to 
earlier payment or at least providing for an option in the United States to 
make payment at once, or to delay for a year. 

This definition of “expropriatory action” also requires the investor or 
the foreign enterprise in which the investment is made “‘to take all reason- 
able measures under the available administrative and judicial procedures 
in the project country to prevent or postpone such action.” If the investor 
fails to take such measures for the minimum period of one year then the 
action by the foreign government will not come within the definition of 
expropriatory action. The need for the investor to preserve its rights against 
the expropriatory actions of the foreign government is unquestioned; but 
the need for imposing this burden for a period of at least one year in cases 
where there is no doubt as to the expropriatory character of the action is 
questioned. It is to be noted that the measures which the investor must take 
include pursuing judicial as well as administrative remedies. Is it not pos- 
sible that the burden of pursuing such remedies would be so great as effec- 
tively to deter the investor from invoking the insurance coverage of the 
guaranty contract? As the form of contract is now written, the investor 
must, in the event of an incipient expropriatory action, consult frequently 
with Eximbank concerning the measures which it or the foreign enterprise 
must take and the extent to which local judicial and administrative remedies 
must be pursued before it will become eligible to invoke the insurance cov- 
erage. Perhaps the burden of these provisions on the investor might be 
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reduced materially if provisions were made in the guaranty contract for a 
referral of disputes to an arbitral body. By doing so the determination of 
the reasonableness of the measures taken by the investor would not be the 
responsibility solely of Eximbank. 


4. War Risks 


The Mutual Security Act of 1956 by Section 8(k) amended Section 
413 (b) (4) (B) (ii) to add the words “or by reason of war,” thus expanding 
the coverage afforded by the statute to include insurance against the risk of 
loss by reason of war. 

The standard form of contract defines “loss by reason of war” as 


any destruction of the physical property of the foreign enterprise 
caused by war whether or not under formal declaration, including 
enemy attack, action taken by governmental authority in hindering, 
combatting, or defending against an actual, pending or expected 
enemy attack, but excluding any consequential damage to the prop- 
erty whether caused by a peril guaranteed against or otherwise, or 
damage caused by civil war, revolution, rebellion, insurrection, or 
civil strife arising therefrom or action taken by governmental au- 
thority in hindering, combatting or defending against such an 
occurrence.” 


In many respects this definition is quite comprehensive. Thus no formal 
declaration of war is necessary and, conversely, presumably no formal 
termination will be controlling either. Again, no actual enemy attack is 
required, but the mere “expectation” of such an attack suffices; apparently 
no objective test of this “expectation” has been formulated. 

As to the cause of the destruction, it may be not only by enemy attack, 
but also action by governmental authority in hindering, combatting or 
defending against such attack. “Governmental authority” is not defined, 
but it certainly includes the government of the project country as defined 
in Article I, Section G of the form of war risk guaranty contract, and it 
must be deemed to include that of any country where physical property of 
a foreign enterprise is located. 

On the other hand, this definition specifically excepts civil war, revolu- 
tion, rebellion, insurrection and “civil strife arising therefrom.” By the 
exclusion of civil war or insurrection many war risk situations have been 
excluded from the coverage of the guaranty. Almost without exception mili- 
tary disturbances in Latin America take the form of civil insurrections. 
More recently this also has been the pattern in the Middle East as well as 
in China, Korea and Indo-China. In the case of damage in or about Quemoy 
in the fall of 1958, coverage would depend on whether or not the United 
States regarded the Chinese Communist bombardment as part of a civil war. 
Thus in the majority of the areas where American investors would be most 
desirous of receiving protection against risk of loss due to military action 
insurance coverage is not available. This exception in the coverage of the 
contract was specifically intended by the Congress as the legislative history 
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of the Act shows.8 However, the Development Loan Fund created in 1957 
can insure against the same risks covered by the program. “Also, said 
Acting General Counsel Ralph W. Golby, “there are certain political risks 
which are insurable by the Development Loan Fund which are not insur- 
able by ICA, e.g., loss due to insurrection, rebellion and civil commotion.” ® 
With good reason, Vice President Richard M. Nixon, in his address of 
April 13, 1959, before the Academy of Political Science, stated that “the 
International Cooperation Administration guarantee program should be 
extended to include such risks as revolution and civil strife.” 1° Similarly, 
a recent Repertorial Review of the U.S. Department of Commerce men- 
tions suggestions for ICA coverage “of losses inflicted by insurrection and 
political strife,” 11 and the Straus Report! recommended that “the invest- 
ment guaranty provision of the Mutual Security Act be amended to include 
coverage of losses arising from revolution, insurrection, or civil strife, asso- 
ciated with war, revolution, or insurrection.” 

The above quoted ICA program definition also presents the problem of 
determining what damage is “consequential” and therefore not within the 
guaranty. The absence of language which might help the interpretation 
of “consequential” suggests that it will be up to Eximbank to establish the 
standards of interpretation. 

It would seem that the general principle that insurance contracts are to 
be interpreted in favor of the insured should in doubtful cases support an 
interpretation of “consequential” favorable to the insured. 

A further limitation on the scope of the coverage of war risk guaranties 
is the fact that only “physical property” is insured against loss, thus clearly 
ruling out intangibles. It is not clear whether the definition quoted above 
would include physical property of the foreign enterprise not located in 
the project country. The definition of “physical property of the foreign 
enterprise” contained in Section B of Article I of the form of war risk 
guaranty contract is left incomplete. Presumably this is to be filled in by 
a detailed description of the physical properties of the foreign enterprise. 
The language of Article IV, paragraph H indicates that the physical prop- 
erties of a foreign enterprise are covered whether or not such properties are 
located in the project country. In this section the investor must use its best 
efforts to enable representatives of ICA or Eximbank to inspect the prop- 
erties of the foreign enterprise, “‘whether in the project country or else- 
where. . . .”” However, if the property destroyed is located in a third country 
with which the United States has not entered into an investment guaranty 


8 House Report No. 2643, 84th Cong., 2d Sess. 22 (1956), retained from the version 
of the 1956 amendments to the guaranty program: “By reason of war, revolution, 
or insurrection” only the word “war.” 

Speech before the Second International Law Conference sponsored by the 
American Society of International Law, November 22, 1958. 

10 40 State Dept. Bull. 625 (1959). 

11 Responses to Business Questionnaire regarding private investment abroad 
(April 1959) p. 16. 

12 Supra n. 5, at p. 21, also in summary of 40 State Dept. Bull. 562, at 564 (1959). 
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agreement covering war risk, subrogation of the United States to the rights 
of the investor may not be recognized. 


5. Convertibility Coverage 


Convertibility insurance is the oldest of the present forms of insurance 
offered by the United States Government with respect to private foreign 
investments. Legislative authorization for it was included in the Economic 
Cooperation Act as enacted in 1948. 

A convertibility contract protects a foreign investor against the risk of 
inability to convert investment receipts from the currency of the country 
in which the investment is made into dollars. Both transfers of earnings 
and repatriation of capital are protected. It is in essence insurance that 
a means, available at the time the investment is made, for converting for- 
eign currency receipts into dollars will remain available. 

The major problems under the present contract may be found in Article 
V which deals with local currency eligible for transfer.13 This article exempts 
from eligibility any refusal of transfer which results from the “operation of 
any law, decree, regulation or administrative determination which is recog- 
nized as being in effect by the governing authorities of the project country 
which regulates the transfer of local currency into U.S. dollars.” 

This article places the burden on the Investor to know the exchange laws 
of the project country. Also mere knowledge may not suffice. Suppose, for 
example, that the regulation in effect at the time the investment is made 
reads: ‘There will be no limitations on transfer of earnings or repatriation 
of capital if sufficient foreign exchange is available.” Who is to determine 
whether it was clear at the time the insurance was issued what conversion 
could be effected only through the guaranty? It is apparent that the Investor 
cannot be entirely certain as to the extent of the coverage afforded by the 
contract. 

Article V(1) (i) requires “that the Investor has taken all steps required 
to effect such transfer under such laws, decrees, regulations or administra- 
tive determinations,” and (iii) “that the Investor has made reasonable 
effort to comply with all laws, decrees, regulations or administrative deter- 
minations of which it can reasonably be expected to have knowledge.” 
These paragraphs are conditions precedent to the local currency becoming 
eligible for transfer. When the Investor has taken these steps and when 
the currency has been eligible for transfer for the immediately preceding 
thirty consecutive calendar days, the Investor may make an application for 
transfer. 

In the ideal case an Investor would approach the government of the 
country where the investment has been made on, for example, the first day 
of May and request permission to transfer his property. The Government 
can deny his request in a written reply. The Investor would only wait 
thirty days and on May gist (30 consecutive calendar days later) once again 
make application to remit his profits. The Government could deny this 
request on the same day in writing and the Investor would be entitled 


13 Art. V(I) of the ICA Specimen Contract of Guaranty (Convertibility) p. 11. 
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under Article V and Article VII to make an application for a transfer of 
his profits to the Export-Import Bank. This is the ideal case. However, 
conditions are seldom ideal and the present contract does not answer what 
may turn out to be the basic question. When is an Investor “prevented 
from effecting the transfer of a local currency into dollars’? If a law is 
passed by the Legislature of the project country, the answer seems clear— 
on the date when the law comes into effect the thirty days begin to run 
and on the gist day the Investor may make his application for transfer. 
Suppose, however, the new law merely requires “prior approval of the 
Ministry of Finance”? Each Investor, aware of this provision, applies on 
May first to the Finance Ministry to transfer his profits into dollars. On 
May gist he has received no reply. Upon consulting the Finance Ministry 
he is informed that his request is “under consideration.” Has he been “pre- 
vented from effecting the transfer of” local currency into dollars? When 
does the thirty day period begin to run? The agreement of the United 
States with the Japanese Government highlights this problem in the follow- 
ing provision: 


“It is further understood that guaranties against inconvertibility cover- 
ing Investors qualifying under the Foreign Investment Law and the 
Foreign Exchange and Foreign Control Law will be drawn with 
the intention of creating claims by guaranteed investors against the 
United States only upon presentation of evidence of refusal by 
the Japanese Government of applications for conversion of yen 
amounts which are eligible for conversion under the terms and con- 
ditions of the aforesaid laws.” (Emphasis added.) 14 


These contingencies can present a burden for the Investor. It might be 
possible to work out a provision which will give the Investor a remedy if 
the project country fails to act. 

The convertibility insurance provides that the Investor will receive 95% 
of the “reference” rate prevailing at the time he desires to make the transfer 
if he cannot otherwise convert his funds for a dollar yield equivalent to 
95%- The Investment Guaranty Handbook states that “The 5% is to allow 
for minor fluctuations and such ordinary expenses as transfer commissions, 
mail or cable transfer charges, transaction stamp taxes, etc., is usually borne 
by foreign investors transferring local currency into dollars.” This 5% 
discount, when added to the % of 1% premium for the guaranty insurance, 
thus constitutes an added premium cost for the Investor. Over a twenty- 
year period the cost of insurance on a $100,000 investment would run close 
to $10,000 ($20,000 if the Investor wished to take advantage of the provision 


14 The seriousness cf this problem may be demonstrated by the recent problem 
of an American corporation whose request for foreign investment in Japan was 
never denied by the “MITI” (Ministry of International Trade and Investment). To 
deny the request would have been a breach of an existing agreement between the 
United States and Japan. The MITI solved this problem by keeping the request 
under consideration. This same procedure could be followed in relation to the 
transfer of local currency into dollars. 
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which permits him to contract for a face amount equal to twice the value 
of his investment). 


6. Relations between the United States and the Country in which 
the Insured Risk May Arise 


The statutory authorization for the ICA Program requires a basic bi- 
lateral agreement between the United States and the government of a for- 
eign country before insurance contracts will be issued with respect to 
investments in such country. Such agreements have not been obtained 
from some countries. It has been necessary to negotiate them with respect 
to each type of coverage before contracts with investors may be negotiated. 
(Attached as Exhibit “A” is the text of the agreement between the govern- 
ments of the United States and Ghana effected by exchange of notes, of 
September 30, 1958, with respect to convertibility guaranties.) 

It has been argued that it is necessary to obtain these agreements as a 
basis for the United States’ right to subrogation to the claims of the insured 
investor. The Committee questions whether this is true under general prin- 
ciples of law; but this requirement is understandable in the light of the 
mandate of the statutes which requires that the United States Government 
shall be subrogated to the claims of the investor. Such agreements do have 
a general value as a recognition of the ICA Program and as having estab- 
lished a basis for the settlement of future disputes which may arise with 
respect thereto. In this regard it is noteworthy that a number of these 
agreements provide for arbitration where disputes arise between the United 
States Government as subrogee and the government of the country in which 
the investment was made. Such arbitration is to be held before a sole arbi- 
trator. In case the governments are unable, within a period of three months, 
to agree upon such selection, the arbitrator shall be designated by the 
President of the International Court of Justice at the request of either 
government.1!5 

However, the Congressional and Executive insistence on the underlying 
bilateral agreement may deserve reexamination in the light of the power 
given the Development Loan Fund to issue insurance identical to the ICA 
coverage even in countries with whom the United States has no such agree- 
ment. It has been suggested that this lack of a bilateral agreement would 
itself be a reason for a Development Loan Fund guaranty (Speech of Act- 
ing General Counsel Ralph W. Golby, see above). 

(It is to be noted, also, that the purpose of such agreements will not be 
accomplished where a war risk guaranty is invoked by reason of damage or 
destruction to properties of a foreign enterprise which are not located in 
a country with which the United States has such an agreement.) 


7. General Observations about the Program and its Future 


The Committee believes that the ICA Guaranty Program constitutes no 
more than a relatively modest program insuring private investment abroad 


15 Cf. agreement between the United States and Ghana of September go, 1958, 
TIAS 4121 (Exhibit A, below). 
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against loss due to certain specified risks. To the extent, therefore, that the 
Program is limited in its scope of coverage it is likely to be correspondingly 
limited in its actual encouragement of investment abroad. However, the 
Committee is of the view that within its limited scope the Program can be 
made significantly more effective by a fuller utilization of existing legisla- 
tive authority and by the amendment of its legislative authority to eliminate 
certain restrictive provisions. 

The kind of legislative revision needed becomes apparent when the au- 
thorizing legislation of the ICA Guaranty Program is compared with that 
of the Development Loan Fund. For example, the Committee suggests that 
any justification which may have existed for the exclusion of insurrection 
or civil war from ICA war risk guaranties is no longer to be found in view 
of the fact that the Development Loan Fund is not similarly restricted. 
Also, the Committee questions the validity of the bilateral agreement re- 
quirement of the ICA Guaranty Program particularly in the light of the 
absence of such a requirement by the Development Loan Fund. If it is to 
be the policy of the Development Loan Fund to provide insurance coverage 
in countries where ICA bilateral agreements have not been obtained, such 
a policy cannot help but undercut the efforts of our government representa- 
tives to enter into bilateral agreements with additional countries. Finally, 
the Committee believes that in the light of the broad authority of the 
Development Loan Fund, consideration should be given to the elimination 
of the legislative requirement of country approval of each project. 

Within existing legislative authority it is believed the insurance coverage 
now afforded by ICA could be made more attractive to investors. For exam- 
ple, in the era of “creeping expropriations” the reservation to Eximbank 
of the determination of the primary object of a foreign government in 
taking an action suspected of being expropriatory in nature certainly pre- 
sents a potentially restrictive interpretation of the definition of “expro- 
priatory action” which in all likelihood would not be favorable to the 
investor. In the case of convertibility guaranties the investor may very well 
discover that the protection afforded by his contract is significantly less than 
he thought when on the one hand he cannot obtain dollar exchange from 
the government of the project country for his local currency earnings and 
on the other hand he cannot obtain evidence of the refusal of that govern- 
ment to authorize such dollar exchange, evidence which is necessary before 
such earnings can be converted under the guaranty. The recent trend in 
some countries in the direction of greater convertibility underlines the need 
for reexamination of the currency convertibility coverage offered under the 
Program and in particular the requirement that the investor affirmatively 
establish the absence of convertibility. Finally, the total annual fee of 14% 
which would be required before all the types of insurance protection could 
be obtained, may be excessive in the light of the limited nature of the 
coverage. 

It is the conclusion of the Committee that both the authorizing legislation 
and the insurance coverage offered under existing forms of guaranty con- 
tracts should be reexamined to determine what legislative and contractual 
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changes would be desirable to make the Program more effective. Such a 
review would be particularly timely in view of the increasing interest being 
manifested in United States private foreign investments. 
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ExHIsBit A 
GUARANTY OF PRIVATE INVESTMENTS 


AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND GHANA, 
OF SEPTEMBER 30, 1958 


(Treaties and Other International Acts Series 4121) 


1. The Government of Ghana and of the United States of America will, 
upon the request of either of them, consult respecting projects in Ghana 
proposed by nationals of the United States of America with regard to which 
guaranties under Section 413 (b) (4) of the Mutual Security Act of 1954, as 
amended, have been made or are under consideration. 

2. The Government of the United States of America agrees that it will 
issue no guaranty with regard to any project unless it is approved by the 
Government of Ghana. 

3. With respect to such guaranties extending to projects which are ap- 
proved by the Government of Ghana in accordance with the provisions of 
the aforesaid Section 413 (b) (4), the Government of Ghana agrees: 

a. That if the Government of the United States of America makes pay- 
ment in United States dollars to any person under any such guaranty, the 
Government of Ghana will recognize the transfer to the United States of 
America of any right, title or interest of such person in assets, currency, 
credits, or other property on account of which such payment was made and 
the subrogation of the United States of America to any claim or cause of 
action, or right of such person arising in connection therewith. 

b. That Ghana pound amounts acquired by the Government of the 
United States of America pursuant to such guaranties shall be accorded 
treatment not less favorable than that accorded to private funds arising 
from transactions of United States nationals which are comparable to the 
transactions covered by such guaranties, and that such Ghana pound 
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amounts will be freely available to the Government of the United States 
of America for administrative expenditures. 

c. That any claim against the Government of Ghana to which the Gov- 
ernment of the United States of America may be subrogated as a result of 
any payment under such a guaranty, shall be the subject of direct negotia- 
tions between the two Governments. If within a reasonable period, they 
are unable to settle the claim by agreement, it shall be referred for final 
and binding determination to a sole arbitrator selected by mutual agree- 
ment. If the Governments are unable, within a period of three months, 
to agree upon such selection, the arbitrator shall be one who may be desig- 
nated by the President of the International Court of Justice at the request 
of either Government. 


EXHIBIT B 


GUARANTY INVESTMENT PROGRAM 
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The Nan Patterson Case*—A Review 


By RocGer BRYANT HUNTING 


One might make a very pleasant avocation of reviewing Newman Levy’s 
books of which the latest is The Nan Patierson Case. It is my pleasure to 
have the opportunity of commenting on this fascinating account of a cause 
celebre which occupied the front pages for over a year at the turn of the 
century. Nan Patterson was the paramour of a wealthy bookmaker pictur- 
esquely called Caesar Young. The couple rode downtown in a hansom cab 
one morning in the touching circumstances of Mr. Young’s momentary 
embarkation for an extended stay in Europe with his wife, leaving Miss 
Patterson to shift for herself in New York. Somehow the bookmaker ended 
up shot dead while the lovely Floradora girl wailed “Oh, Caesar, Caesar, 
what have you done!” In the forthright way of the early 1g00s the news- 
papers promptly tried the case and acquitted Nan of murder, although of 
course the formalities had to be run through—three times in fact. 

William Travers Jerome was the District Attorney of New York County 
at the time and he entrusted the prosecution of the case to William Rand, 
his most able assistant. The defense was in the hands of the most gifted 
criminal lawyer of the day, Abraham Levy. It is to this fact that we are 
indebted for this book since his son, the author, is the happy possessor of 
what is probably the only set of the trial minutes extant. The judge on 
the final trial was Recorder John W. Goff, the senior judge of the Court 
of General Sessions, whom the author charitably characterizes as “the 
cruelest, most sadistic judge we have had in New York in this century.” 
He refrains from mentioning who some of Judge Goff’s close competitors 
are. 

With the stage thus set Mr. Levy takes us through the trial, elucidating 
the trial strategy of prosecution and defense, commenting upon the failings 
and successes of both impartially, and pointing up the high spots of argu- 
ment and legal maneuvering. It is a masterful evocation of the atmosphere 
and drama of a classic murder case, and is as well a nostalgic look at the life 
and times of New York at the turn of the century. The book closes with a 
chapter in which the author reconstructs ‘“‘“How It Might Have Happened” 
which resolves in a most satisfactory fashion any doubts which may have 
been lurking in the reader’s mind as to whether, indeed, Justice Triumphed. 

It is probably unnecessary for me to comment on Mr. Levy’s gift for 
bringing the past to life. It was demonstrated in “My Double Life” his 
autobiography, and is reaffirmed in “The Nan Patterson Case.” It is easy 
to picture the young Newman Levy following intently the work of his 
famous father in this case, and resolving to follow in his footsteps as a trial 


* Newman Levy, The Nan Patterson Case. New York, Simon and Schuster, 1959. 


283 





284 THE RECORD 


lawyer. At the same time, it is easy to picture him, after the trial, listening 
to the children in the streets singing happily to the tune of “Tammany”: 


Nan is free, Nan is free 
She escaped the electric chair 
Now she’s out in the open air... 


On hearing that, he undoubtedly resolved that he could produce a better 
lyric and music and it has been to the vast enrichment of both the bar and 
the world of entertainment that Newman Levy succeeded in both resolves. 

















An Exchange Program for Lawyers 


A NEW YORK LAW OFFICE 
By LIonEL LEVINE 


For three months I have enjoyed the opportunity of sitting in on a New 
York law firm at work. They were very full months for in addition to the 
intrinsic interest which I, as an English Solicitor, naturally had in a system 
of law rooted in the English Common Law, I had the good fortune to have 
as my mentor lawyers who would grace the legal profession of any country. 
At the hands of these generous people and through their introduction I was 
able to savour proverbial American hospitality. Many times my hosts per- 
mitted me to quiz them about the law, legal practices or simply American 
social behaviour and customs. 

During busy office hours, my enquiries were always received with good 
humour and answered with patience. In return I attempted explanations 
of English legal practices which I had seldom questioned before and I hope 
that I was not too often unwittingly in error in what I said. 

To the best of my knowledge, those bodies allocating funds for inter- 
national educational exchanges have favoured the academic study of law 
to the exclusion of its practice. In this particular case it was left to two 
private firms to sponsor the exchange. Convinced as I am that the scheme 
proved to be very worth while, it seems a pity that the opportunity for a 
practicing solicitor to visit a foreign country in order to work in a law 
practice should be such a rarity. 

The greatest single benefit to be derived from such an exchange is the 
unique opportunity it offers to see one’s own legal system in clearer prospec- 
tive as a consequence of observing another system in operation. If I may 
be permitted to put Kipling in a new context—and at the same time over- 
state my case—“‘And what should they know of English legal practice who 
only English legal practice know?” Never before have English lawyers been 
called upon in their professional duties to deal with so many problems with 
foreign implications. The role of his own profession encourages him to 
show a keen interest in other legal communities. 

Looking back, I think I was able to obtain a fairly balanced and true 
picture of the pattern of legal practice in New York. Who can say what 
represents a typical practice in London, New York or elsewhere. I found 
American practice to be such a new world that the difference between my 
hosts’ firm and other firms were by comparison one of degree. One soon 
senses the characteristics which are common to all and I am sure Mr. Ader 
had the same experience. 

The first impression one has is how well informed the American lawyer 





Editor’s Note: In THE RECORD for November, 1958, Morris L. Ernst described an 
exchange program for lawyers. The articles printed here report on the experiences 
of the lawyers who participated in this exchange. 
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is about English legal tradition probably because in common with so many 
other cultural traditions, America looks to the English legal system for the 
historical background to its legal profession. But the interest in English law 
is not only of historical importance, English cases are treated as strong per- 
suasive authority by the Courts even—and one might say particularly—by 
the Supreme Court of the United States. Mrs. Carhill’s Smoke Bomb is as 
important a staple diet to the American first-year student as to his English 
counterpart. 

Possibly as a result of the popularity of the works of Agatha Christie the 
existence of our divided profession is generally known; but despite the 
popularity of Henry Cecil this seldom extends to an appreciation of the 
rules governing the relationship between Solicitors and Barristers. This 
aspect of the English legal system attracted more interest than any other 
and proved a very difficult matter to attempt to explain using expressions 
which did not, in turn, need explanation. Usually the case line was ‘Oh yes, 
you prepare the case and the Barrister appears in Court.’ 

The American lawyer will in general be his own expert; he will prepare 
his own written opinions or will, in the case of large firms, give the work 
to a younger member of the firm. Legal research forms an important part 
of the training of the American lawyer and one is inclined to ask whether 
the English solicitor is not perhaps too ready to ask legal opinions of coun- 
sel when the work could be done in his own office. 

The subject of education for the English legal profession has received 
much attention recently. The American law school, even one with an 
emphasis on practical training, could not provide a training more different 
from the system of tuition by clerkship. Despite some criticism by students 
—seemingly directed to the almost exclusive emphasis given to tuition by 
case law method at the majority of law schools—it is, I think, fair comment 
to say that the lot of the American law student is more satisfactory than 
that of the articled clerk. In part this reflects, no doubt, overall national 
wealth. It was interesting to learn that most states have ceased to require 
pupilage and I was informed that the change was encouraged in many 
cases because the student was not receiving adequate training. We have all 
heard this cri de coeur from that unfortunate being, the outdoor articled 
clerk. 

The English Solicitor is able to feel nearer home when faced with a 
common law situation. True, legal phraseology differs both as to terms and 
their meaning but possibly no more than the everyday use of the English 
language. My tutors were very amused with “We are instructed . . .” and 
I found “Sincerely yours” a little familiar for a first letter to the other side. 

A very noticeable tendency is for the Attorney to be called in to advise 
his client in a general business situation, not primarily involving legal 
problems. His work often involves prior registration on behalf of his client; 
the attorney is usually instrumental in conveyancing matters before con- 
tracts are ready for preparation. On the other hand, a Solicitor is surprised 
to find that usual practice is to insure legal title and the task of investigating 
title is left to the company insuring. 
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More than his English counterpart, the attorney occupies a formidable 
job in the economic and political organization of his country. He is con- 
scious that his client is heavily dependent upon him and appears to have 
avoided sacrificing the position of tax adviser in so general a manner to 
the accountant. Yet the public, so far as casual conversation would indicate, 
gives little respect to lawyers for this professional standing. I must admit 
that the usual response when I explained my presence in America was 
directed to the economic status of the lawyer but since discussion of medical 
profession seemed to attract the same comment it would seem that the 
professions fall under the same cloud. Would a casual conversation in Eng- 
land produce a similar response? I venture to think the accusation would 
be that we were pettifogging rather than pocket lining. 

Here is a new problem for the English practitioner—a facet of the federal 
problem, an apparent confusion of fifty systems of law—the American law- 
yer is forced to consider the law of states other than his own sufficiently 
often to complicate the task of legal research beyond that customary in 
England. Techniques for researching foreign law have been reduced to a 
confusing but comparatively fine art. One may cite cases from another 
jurisdiction but the persuasiveness to a court will depend on similar factors 
as in England, for example, the strength of the court deciding the cited 
case. Even one who would criticize the length to which the doctrine of 
Stare decisis has been taken in England must be slightly sceptical about the 
weakness of the doctrine in the United States. There is a tendency for 
Americans to criticise the rigidity of the English system and regard their own 
as progressive and ensuring to the law a constant state of improvement. As 
a result the Solicitor can advise with seemingly greater confidence and will 
tell a client of the hopelessness of his case, while the American is more 
likely to find arguable circumstances existing. Perhaps the American judge 
will be more ready to distinguish. 

Two differences in the realm of litigation have been offered as explana- 
tion for the congestion of negligence cases which I am told are now before 
the American courts. Unlike the English lawyer, the American may make 
contingent fee arrangements with his client. Further, should he lose his 
action, the client in the normal way faces no “party and party” costs. Suc- 
cess under a contingent agreement usually means that the Attorney as pay- 
ment for his services shares to the extent of between one-quarter and 
one-third of the sums recovered. This system must lend some encourage- 
ment to the tenuous claim and probably explains a slight stigma attaching 
to negligence work. Several Attorneys volunteered the information that they 
did not handle this type of work—comparable, possibly, to the common atti- 
tude of the Solicitor concerning criminal work. Another explanation is that 
negligence work is highly specialist not least of all in the presentation of 
the case to the jury. I had the good fortune to be in Court on one occasion 
to see a virtuoso of the negligence bar in action. He was haranguing the 
Court, and particularly the jury, on behalf of a defendant airline, one of 
whose aircraft had been involved in an accident in which the husband 
of the plaintiff had been killed. I am sure an American lawyer would have 
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received as much pleasure from hearing and seeing certain Chancery Coun- 
sel as I had from this flamboyant and histrionic orator. 

Space does not permit me to do more than mention just a few other 
intriguing “discoveries” I made. The ever faithful “ultra vires” doctrine 
accounts for the adoption in the Certificate of Incorporation (which is 
more than our formal certificate and is similar to the Memorandum of 
Association) of the familiar “objects” clauses; landlords are not inclined 
to sue tenants on repairing covenants; printed forms are more frequently 
used than in England, particularly for leases, but there is no equivalent 
to the implied or expressed incorporation of Table A of the Companies Act 
1948 (Corporation By-laws); American real property lawyers appear to have 
lost “the usual quote days.” On one occasion I tried to explain to an Ameri- 
can lawyer the significance that the quote days had to the English Solicitor 
and his landlord and tenant clients. I managed to impart some enthusiasm 
until my American friend deflated me by pointing out that Christmas day 
seemed an unlikely one on which to collect rent. When I find the correct 
reply my missionary fervour may return. 

Perhaps the training of the Solicitor by apprenticeship makes far too 
ready and unquestioning an acceptance of traditional procedures and prac- 
tices. Certainly my recent experience has shown me that there is much upon 
which to reflect. 

Brevity leads to inaccuracy and in this sense I have necessarily been 
inaccurate. Nevertheless, I hope I have managed without tediously qualify- 
ing every comment to give in these few reflections some idea of the fascina- 
tions of New York practice. Where I have strayed outside New York my 
knowledge of practice is based entirely on hearsay and not personal 
experience. 


AN ENGLISH SOLICITOR’S OFFICE 


By RICHARD ADER 


Of all the subjects in the curriculum of a modern university, it seems to 
me that none perhaps lends itself less to the exchange idea than does that 
of the law. The very nature of a national legal system which like its lan- 
guage is the distillation of the national experience does not generally 
afford even the more curious and acquisitive foreign lawyer much that he 
may take home with him to share with his colleagues. The surgeon who 
adds to his knowledge a new surgical technique in a visit to a foreign hos- 
pital has gained something of immediate value not only to himself but 
also for those with whom he works at home; for a lawyer in a foreign land 
rarely is such a professional souvenir possible. Certainly, the legal systems 
that prevail in England and the United States are similar indeed and in 
the view of one accustomed to the civil law may well appear identical. 
However, the infinite number of differences in our complex and technical 
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discipline, some significant, many trivial, suffice, in my opinion, to make 
the learning of specific knowledge in any one area of the law a considerable 
if not unconscionable waste of the time and effort involved. 

In the United States with its Federal structure of law and government, 
a similar problem plagues the lawyer from the beginning of his professional 
training. A law school, for example, in the City of New York, may count 
among its students citizens of many of the states of the Union. Of these, 
a considerable number, upon completing their education, will return to 
their homes and seek admission to practice before the courts of their own 
states. At such time, in order to qualify before the local bar and afterwards, 
of course, to earn one’s living, it is necessary to acquire a knowledge of the 
statute law, the common law as interpreted by the courts of the particular 
state, and the local rules of procedure. For those persons a legal education 
that concerned itself only with the law of New York would necessitate fol- 
lowing graduation a considerable program of re-learning. The absence of 
a unitary form of government and legal system has, therefore, in America 
compelled a legal training based largely upon the study of broad general 
principles. Thus perhaps better equipped than his exchange counterpart in 
this respect the American lawyer comes to England prepared to observe a 
system at work as a whole without bothering too much about specific details. 

With a background of a legal system which is itself a collection of half a 
hundred legal systems, is it then desirable for a young American lawyer to 
introduce himself to yet one more common law jurisdiction by spending, 
as I have done, a period of time in an English solicitor’s office? I believe it is. 
As the proliferation of the number of areas with which the modern lawyer 
must have at least some minimal acquaintance has proceeded, a constantly 
growing pressure has been exerted to specialize and so to develop persons 
expert in a given narrow field. The broad general view of the law as the 
summary of the enforceable customs and practices of the community that 
makes possible its continued existence has consequently tended to be sub- 
merged. Inevitably it follows that the task of proposing specific remedies 
to what are often fundamentally quite general problems is left to experts 
immediately the problem has been characterized and labeled by someone 
or some group to his or their satisfaction. So pervasive is this approach to 
societal questions in our time that often the only fresh view possible is 
intellectually, or preferably physically, to travel beyond one’s national 
borders for a brief period and compare the proposed solution of a domestic 
problem with methods that have been devised in other systems to deal with 
similar questions. While this approach may be applied to the resolution 
ofa specific problem, its greater value lies, in my opinion, in the direction 
of viewing as a whole and, if possible, acquiring some sense of understand- 
ing of another and different system in operation. This splendid experience 
assuredly requires more time than is available to the summer tourist or 
casual visitor, no matter how industrious and perceptive he may be. 

Without therefore spending some substantial period of time in the 
ambiance in which the English lawyer practices and the English law func- 
tions, it is difficult, if not impossible, for an American lawyer to gain an 
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insight into the profession as it exists today in England. At the accession 
of Queen Victoria, I believe that the same legal texts were still being read 
on both sides of the Atlantic, and the law which England had translated 
to her American colonies in the previous two centuries had little changed 
in either country. Since that time the myriad attempts by both donor and 
donee to solve the economic and social problems of the modern industrial 
state have so modified this legal system that the number of areas of differ- 
ences in the two may now perhaps equal the many which are still similar. 
As the changes which have occurred are of many kinds, judicially declared 
or professionally self-imposed as well as legislative it is the total effect of 
traditions, common points of view and approach, and not merely the lan- 
guage in which rules and statutes are couched, which gives rise to the sig- 
nificant present differences between the professions in our two countries. 
Like most traditions, these are best absorbed in rather an osmotic fashion. 

As an American lawyer accustomed to the diversities of the Federal sys- 
tem, perhaps no other facet of English legal life makes a greater impression 
than does its extraordinary centralization. While I gather that the Assizes 
and Quarter Sessions have retained their ancient roles, London is without 
question the urbs legis of the Kingdom. Here are all of the important trial 
courts, the appellate tribunals, the Law Society, most of the more prominent 
and influential solicitors, and, of course, the Inns of Court and virtually the 
entire English bar. We in America have nothing comparable. Although 
there is a celebrated concentration of corporate legal talent in the City of 
New York, similar concentrations do exist in all of the larger cities of the 
Republic and the influence of the New York bar is negligible on the bars 
of the Carolinas or the Dakotas. In Great Britain one, I believe, must go 
to Edinburgh to discover a distinct legal tradition, but then, of course, one 
encounters a separate legal system too. Perhaps only an American or a 
Canadian imbued with the notions of federalism, could fail to contemplate 
the picture with anything save horror, but I find myself conjecturing as to 
how things might be today if, for example, the Companies Act applicable 
to Lincoln, was not identical with that of Lancashire. 

For most American lawyers, however, I think that there is little doubt 
that the most striking characteristic of English legal life, and certainly the 
great and obvious difference between the professions in the two countries 
is its dichotomy in England. From this division flows many of the forms of 
professional etiquette and perhaps much more, all of which is character- 
ized by the stranger as so distinctly English. Apparently, few American 
lawyers who have visited England deny themselves the opportunity of 
speculating about the course of the English legal profession following the 
merger of the two branches. Perhaps because such a system has always pre- 
vailed in the United States, I think we tend to regard such a merger as 
inevitable if not in fact imminent. While I certainly became aware of the 
grave problems of the bar under the present system, I do appreciate now 
as I did not before the many advantages inherent in the existing arrange- 
ment. A very different temperament is required for the practical man of 
affairs, for the advocate and for the creative planner. The English system, 
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more so than ours, does I believe provide segregated areas for these diverse 
talents. 

One other fact of enormous interest to all American lawyers is the vol- 
ume of litigation in England, and the absence of delay in its courts. The 
State of New York with a population less than one-third of that of England 
and Wales has more than twice the number of judges. And yet despite the 
constant addition of judicial personnel over the years, the backlog of cases 
on the docket of the courts of New York has grown steadily, and delay 
from commencement of an action to trial has increased often to the point 
where a substantial denial of justice results. This unhappy situation is true 
not only in New York but elsewhere throughout the Union and in both 
state and federal courts. Where it has been seriously discussed at all, there 
has always been a great reluctance among thoughtful lawyers in my country 
either to abolish the jury trial in civil actions, or to adopt a system of costs 
similar to that which prevails in England—two obviously effective inhibi- 
tions against excessive litigation which have been part of the English legal 
scene for a long time. A serious study of the functioning of these two deter- 
rents made perhaps by an American lawyer in England might lead to some 
extremely valuable experimentation in this direction by one or more of 
our states. 

Quite naturally, the success of an exchange program is dependent to a 
very great extent on the willingness of the host to bear a very considerable 
burden. I am persuaded that nothing could be more discouraging or less 
productive of any valuable experience than for an American lawyer to 
occupy a desk in a solicitor’s office and try to do the day to day work of an 
English lawyer. With great effort and in time he would come to learn the 
forms of English contracts, wills and real property instruments. He would 
undoubtedly acquaint himself with the mysteries of stamp duty, and would 
eventually come to know his way about the indices of Bush House and 
Somerset House. At the end of his visit, though he might be well along the 
familiar road the articled clerk must travel, he could hardly, I think, justify 
the expense employed to gain these specific skills. Exchange schemes in the 
law, all too often, I fear, contemplate just such an ambitious and wasteful 
program. 

Fortunately for me, my host perceived the futility of such a program and 
arranged instead a schedule calculated to expose me to a view of the ap- 
proaches to a variety of situations, all of which he hoped would in turn 
convey insofar as this is possible of accomplishment in less than a lifetime 
some intimation of a general professional attitude of the English lawyer. 
I was privileged to be present at conferences with clients, with cooperating 
and opposing solicitors, with counsel, with representatives of public bodies 
and authorities, at formal company meetings and informal company con- 
ferences, with chartered accountants and stock brokers and, of course, at 
sessions of courts and administrative tribunals. These experiences often 
introduced and annotated as they were by my host with incomparable grace 
and wisdom, have given me, I venture to believe, a comprehension of the 
English lawyer’s professional life which all too few American lawyers are 
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privileged to enjoy. Whether the understanding which I have taken home 
to America with me is valid or distorted I shall probably never know, for 
as difficult as it is to gain a grasp of such a complex subject, it is even more 
difficult to convey a summary of it to others for purposes of confirmation 
or comparison. However, I dare to hope that the impressions I have re- 
ceived are on the whole accurate reflections of the English legal world and 
that in the future I may be able to make some use of these which will be 
of value to my firm and its clients. But whether these happy results do flow 
from the experience, or whether some infinitely greater contribution may 
possibly be made through some more general application of what I have 
been able to learn of the English approach to the law and its practitioners, 
there remains for me the great personal experience which I was fortunate 
to have, and this, I would think, is all that really matters in any educational 
scheme. 
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